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The Supreme Court of Missouri has de- 
cided in the case of the Star Publishing Co. 
v. The Associated Press of Illinois that the 
organization known as the Associated Press is 
not a monopoly or ‘‘trust’’ within the 
law prohibiting same. ‘The plaintiffs who 
were engaged in publishing an evening news- 
paper in St. Louis known as the ‘‘Star’’ 
brought suit for a writ of mandamus to re- 
quire the Associated Press to serve it with 
the evening news report on the same terms 
of which such service was being rendered to 
the ‘' Post-Dispatch,’? which was a member 
of the Associated Press. The ‘‘Star’’*Com- 
pany contended that it was not able to secure 
from any source as satisfactory news service 
as was furnished by the Associated Press, 
and that the agreement of the Associated 
Press with the company publishing the ‘‘ Post- 
Dispatch’’ not to furnish the evening report 
to any other paper, was illegal, and in viola- 
tion of the anti trust laws of the United 
States, of the State of Illinois and of the 
State of Missouri. The defendant answered 


‘that while it was in form a corporation, it 


was essentially a co-operative society based 
upon agreement between its members to 
gather and furnish news to one another ; that 
it was not engaged in news-gathering as a 
commercial enterprise, and that it carried on 
its business without any effort of profit- 
making. It denied that its so-called exclu- 
sive contracts were injviolation of the laws 
either of the United States, of the State of 
Illinois, or the State of Missouri. The opin- 
ion sustains the Associated Press at every 
point. It holds that the latter is not a ‘mo- 
nopoly, and that it does not violate the anti- 
trust laws of the State of Missouri; further 
than this, it could not go, holding that the 
anti-trust laws of the State of Illinois were 
not in force outside of that State, and that 
the anti-trust law of the United States was to 
be construed by and enforced in the courts 
of the United States. 





Case and Comment calls attention to fre- 
quent questions as to the liability of the 
maker of an article which is dangerous by 





reason of concealed defects, and says these 
questions have been somewhat confused by 
illogically holding that privity of contract is 
the test of liability for negligence or other 
tort on the part of the seller of a defective 
article. In the case of Heizer v. Kingsland 
& D. Mfg. Co. (Mo.),.15 L. R. A. 821, the 
maker of a threshing machine was held not to 
be liable to a person injured by the explo- 
sion of a cylinder in the machine, unless 
there was a privity of contract between the 
parties. The court quoted a rule to the 
effect that a person is not protected against 
liability for a breach of duty by setting up a 
contract with another person in respect to 
the same matter, but held that in such a case 
the duty begins and ends with the fcontract. 


_ This decision is in accord with many others. 


The limitation seems to be arbitrary, hav- 
ing no basis in any natural or reasonable con- 
nection of the wrong with the contract. 
Various exceptions to this doctrine, such as 
those in reference to poisons and dangerous 
agencies, have come to be recognized by the. 
courts, and they are pointed out in an inter- 
esting article by C. B. Labatt in the April 
number of the London Law Quarterly Re- 
view, on ‘‘Negligence in Relation to Privity 
of Contract.’’ But some old precedents must 
be overruled before the courts will be free 
from the illogical rule that limits liability 
for a tort to the existence of a contractual 
relation between the parties. If an unscrupu- 
lous manufacturer puts on the market de- 
fective bicycles which look strong and safe, 
but which are likely to break and maim or 
kill the riders, what justice or what reason 
can there be in denying his liability for the 
resulting casualties merely because he had 
no contract with the riders? In these days, 
when manufacturers usually sell to jobbers 
and these to other dealers, so that several 
transfers are often made before an article 
gets to the user, the manufacturer is given 
practical immunity from all liability if he is 
held liable only tothe person with whom 
he contracts. Can there be any greater bur- 
lesque on law and reason than to hold that 
the duty of the maker of such a machine 
with respect to making it safe extends only 
to a jobber or dealer who never used it and 
was never expected to use it? The liability 
of a manufacturer of a defective and unsafe 
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stepladder to any person injured by its 
breaking is sustained in Schubert v. J. A. 
Clark Co., 49 Minn. 331, 15 L. R. A. 818, in 
a case where the defects were concealed by 
oil, paint and varnish, but were known to 
the manufacturer when he put the article in 
stock. The court said: ‘‘In principle the 
defendant should be held to responsibility 
fur an injury resulting proximately and 
without any intervening wrongful agency 
from its confessedly negligent act, which was 
such as to expose another to great bodily 
harm.’’ This doctrine is simple and just. 








NOTES OF IMPORTANT DECISIONS. 


EXECUTORS--POWERS — CONTRACT TO GIVE 
WARRANTY DEED.—In Bauerle v. Long, 58 N. E. 
Rep. 458, decided by the Supreme Court of Illi- 
nois, it was held that executors, unless expressly 
authorized by the will, have no power to bind the 
estate of their testator by a warranty deed, and 
no action can be maintained against them in their 
representative capacity for the breach of a con- 
tract to execute such a deed. The court said in 
part: 

“The executors derived no power under the 
will of their testator to bind his estate by a war- 
ranty deed. ‘The law gave them no such right 
and authority as executors. No action can there- 
fore be maintained against them in their repre- 
sentative capacity fora breach of warranty, or 
for a failure to execute a warranty deed; when 
they have no authority vested in them to make 
the same. In Vineent yv. Morrison, Breese, 227, 
the administrators undertook to covenant, in a 
deed of land sold to pay debts of their intestate, 
that the land was free from incumbrances, and 
the court say (p. 231): ‘In relation to cov- 
enants, the general rule is that an administrator 
has no power to charge the effects of the intes- 
tate by any contract originating with himself, 
and it seems from the current of decisions that 
his contracts in the course of his administration, 
or for the debts of his intestate, render him liable 
de bonis propriis'—citing Sumner v. Williams, 8 
Mass. 162. In Mason v. Caldwell, 5 Gil. 196, 
the court say (p. 207): ‘If an administrator or 
guardian, in his representative capacity, makes a 
contract or covenant which he has no right to 
make, and which is not binding upon the estate 
or ward, he is bound personally to make it good.’ 
‘The rule is well settled that an executory con- 
tract of an executor or administrator, if made on 
a new and independent consideration moving be- 
tween the promisee and the promisor, is his per- 
sonal contract, and does not, in absence of au- 
thority given by statute or by will of the dece- 
dent, bind the estate.’ 11 Am. and Eng. Ene. 
Law (2d Ed.), p, 982, citing numerous cases, In 





Austin v. Munro, 47 N. Y. 366, itis said: ‘The 
rule must be regarded as well settled that the 
contracts of executors, although made in the in- 
terest and for the benefit of the estate they repre- 
sent, if made upon a new and independent con- 
sideration, as for services rendered, goods or 
property sold or delivered, or other consideration 
moving between the promisee and the executors 
as promisors, are the personal contracts of the 
executors, and do not bind the estate, notwith- 
standing the services rendered or goods and 
property furnished, or other consideration mov- 
ing from the promisee, are such that the execu- 
tors could properly have paid for the same from 
the assets, and been allowed for the expenditure 
in the settlement of their accounts. The princi- 
ple is that an executor may disburse and use the 
funds of the estate for purposes authorized by 
law, but may not bind the estate by an executory 
contract, and thus create a liability not founded 
upon a contract or obligation of the testator. 
Ferrin v. Myrick, 41 N. Y. 315; Reynolds v. Rey- 
nolds, 3 Wend. 244; Demott v. Field, 7 Cow. 58; 
Myer v. Cole, 12 Johns. 349. The rule is too well 
established in this State to be questioned or dis- 
regarded, and any departure from it would be 
mischievous.’ The rule is well understood and 
generally accepted that executors are not charge- 
able, as such, on their executory contracts. Their 
acts are subject to the control of the court ap- 
pointing them, and this notwithstanding they act 
under powers conferred by will. Here the will 
gives them no power to warrant their testator’s 
title, which was all, as executors, they could 
convey, and a purchaser would only take what- 
ever title the testator had. 

** Appellant insists that the reasons assigned by 
courts authorizing suits against a receiver as 
such, judgment to be paid in course of adminis- 
tration, apply with equal cogency to cases against 
executors and administrators, and our attention 
is called to the language employed ,by this court 
in MeNulta v. Lockridge, 137 Ill. 270, 27 N. E. 
Rep. 452. ‘That was 4 suit for damages brought 
against McNulta, as receiver of the Wabash Rail- 
way. ‘There, through the legal management of 
the property intrusted to his care, but through 
the negligent or wrongful acts of the servants 
employed inthe court’s operation of the road, 
without fault on the part of the receiver, a per- 
son was killed, and the court held a suit and 
judgment for consequent damages isin the na- 
ture ofa proceeding in rem. There the injury 
resulted from the legal management of the prop- 
erty by the receiver, as such, and not from his 
illegal or wrongful acts. While in one sense the 
negligence of the servant is his own under the 
rule of respondeat superior, yetin another sense 
the fault is not his own, and the wrong is charge- 
able fo the thing or property itself which the 
court is managing, and arises, not from the re- 
ceiver’s act, but from the act of the court through 
the necessity of conditions requiring judicial in- 
terference, The injury resulted in the doing of 
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the very thing which the receiver was directed 
to do—to properly manage and operate the prop- 
erty committed to his charge. Here the contract 
for the alleged breach of which a recovery is 
sought against the estate was without the author- 
ity of the executors to make—a fact equally well 
known to both parties.” 





Surt on Lost INSTRUMENT—INDEMNITY.—In 
First National Bank vy. Wilder, 104 Fed. Rep. 
187, decided by the United States Circuit Court 
of Appeals, Eighth Circuit, it was held thata 
court of law—especially one which is vested with 
jurisdiction both at law and in equity—has power 
to require a plaintiff to give a bond of indemnity 
as a condition precedent to a recovery in an ac- 
tion brought therein on a lost negotiable instru- 
ment. 

It was further held that the payee of a nego- 
tiable instrument, who claims to have lost the 
same before maturity, but that it had not been 
indorsed. should not be allowed to recover 
thereon against the maker without giving reason- 
able indemnity, unless the evidence that the 
paper has been actually destroyed.is so cogent 
that there is practically no risk of its reappear- 
ance; that the finding of a jury that the instru- 
ment was not negotiated, but was lost while un- 
indorsed, is not in itself a ground for dispensing 
with the requirement of indemnity, since it would 
not be available to the maker as a defense against 
an action by a third person who produced the in- 
strument properly indorsed. ‘The action was 
against a bank to recover the amount claimed to 
be due the plaintiff as payee of two certificates of 
deposit alleged to have been lost. ‘The plaintiff 
had a verdict below. The court said in part: 

‘Passing to a consideration of the principal 
question discussed in the briefs and at the bar, 
namely, whether, in view of all the facts dis- 
closed by the record, the case is one in which the 
plaintiff should bave been required to furnish in- 
demnity, we observe in the first instance that, ac- 
cording to the plaintiff’s own showing, the cer- 
tificates in suit were not overdue at the time of 
the alleged loss, but were capable of negotiation 
to a bona fide holder. In the second place, the 
finding by the jury that the certificates were lost 
and never negotiated, as well as the finding 
that when lost they had not been indorsed 
by the payee, rest upon fallible human testi- 
mony, which might be diseredited by another 
jury called to determine these issues in a suit 
brought by a third party against the defendant 
bank on the certificates. It is hardly necessary 
to observe that the finding of the jury on the 
above issues in the present case would not oper- 
ate as an estoppel, and would not even be admis- 
sible in evidence against a third party suing on 
the certificates, who was able to produce them, 
bearing the plaintiff’s indorsement. No prudent 
banker, on the facts disclosed by this record, 
would pay the certificates voluntarily, without 
proper indemnity; and what a prudent man 





7 


would not do voluntarily, surely the court should 


not compel the defendant bank to do. As be- 
tween the maker of commercial paper and the 
payee and all subsequent holders thereof, there 
is an implied understanding that when payment 
is demanded and received the paper will be pro- 
duced and surrendered as a voucher, and, al- 
though itis now well settled that this obligation 
is not so imperative that the payment of com- 
mercial paper cannot be enforced under any cir- 
cumstances without its production and surrender, 
yet when this cannot be done, in consequence of 
its loss or destruction, reasonable security against, 
its future appearance should be required, un- 
less the proof that the paper has been actually 
destroyed is so cogent that there is practically no 
risk of its reappearance. One who has lost a ne- 
gotiable instrument, and is unable to produce it 
on the day of its maturity, in accordance with the 
implied understanding that it shall be produced, 
should not be allowed to cast the burden of his 
misfortune upon the maker, but should be com- 
pelled to tender a reasonable indemnity. Welton 
v. Adams, 4 Ca]. 38, 41; Gordon v. Manning, 44 
Miss. 756, 762; Wade v. Banking Co.,8 Rob. 140, 
142; Fales v. Russell, 16 Pick. 315, 316; Bullet v. 
Bank, 2 Wash. C. C. 172, 4 Fed. Cas. 647. We 
are, accordingly, of opinion that the plaintiff 
should have been required to indemnify the de- 
fendant bank against all further liability on the 
lost certificates before a judgment was entered on 
the verdict of the jury. As such action was not 
taken, the requisite security should be given be- 
fore the judgment is enforced. We might allow 
the judgment to stand and direct that execution 
thereon be withheld until such security is given 
by the plaintiff, but as the lien of sucha judg- 
ment, especially if it existed for some time, might 
prove a source of considerable embarassment to 
the bank, we have concluded to vacate the judg- 
ment, and allow the verdict of the jury to stand 
unaffected by such action. It is accordingly 
ordered that the judgment of the lower court in 
this case be, and the same is hereby vacated and 
aunulled, but that the verdict on which the same 
is based be permitted to stand unaffected by such 
action, and that the case be remanded to the cir- , 
cuit court with directions to enter a judgment on 
such verdict, on the motion of any party in 
interest, at any time after the right of action upon 
such certificates of deposit shall have been barred 
by the statute of limitations of the State of Colo- 
rado applicable thereto provided no action shall 
have been brought thereon in any court prior 
thereto; also to enter a judgment on such verdict 
at any time hereafter when the plaintiff, or any- 
one in his behalf shall have executed a bond, with 
security satisfactory to the court, in the penal 
sum of $4,500, payable to the defendant bank, 
and conditioned that the obligors therein, on the 
payment of'said judgment, will hold the defend- 
ant bank barmless of and from all liability, claim 
or demand which may thereafter be preferred by 
any owner or pretended owner of said certifi- 
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cates, and that they will also refund such reason- 
able attorney fees as may be incurred by the de- 
fendant bank in defending any action or actions 
which may be brought in any court upon said 
certificates.” 





CONSTITUTIONAL LAW—DISCRIMINATION IN 
TAXES AS A DENIAL OF EQUAL PROTECTION OF 
LAWSs.—In American Sugar Refining Co. v. State 
of Louisiana, 21 Sup. Ct. Rep. 43, it was held thata 
manufacturer engaged in the business of refining 
sugar is not denied the equal protection of the 
laws because of a discrimination made by the 
Louisiana Constitution of 1879 (art. 206), impos- 
ing a license tax upon the manufacturers engaged 
in such business, but exempting from the tax 
those who refine the products of their own plan- 
tations. The court said in part: 

‘*From time out of mindi t has been the policy 
of this government, not only to classify for pur- 
poses of taxation, but to exempt producers from 
the taxation of the methods employed by them to 
put their products upon the market. The right 
to sell is clearly an incident to the right to manu- 
facture or produce, and it 1s at least a question for 
the legislature to determine whether anything 
done to prepare a product most perfectly for the 
needs of the market shall not be treated as an 
incident to its growth or production. The act is 
not one exempting planters who use their sugar 
in the manufacture of articles of a wholly differ- 
ent description, such as confectionery, preserves 
or pastry, or such a one which should exempt the 
farmer who devoted his corn or rye to the mak- 
ing of whisky, while other manufacturers of these 
articles were subjected to a tax. A somewhat 
different question might arise in such case, since 
none of these articles are the natural products of 
the farm—such products only becoming useful by 
being commingled with other ingredients. Re- 
tined sugar, however, is the natural and ultimate 
product of the cane, and the various steps taken 
to perfect such product are but incident to the 
original growth. 

‘*With reference to the analogous right of im- 
portation, it was said by this court at an early 
day, in Brown v. Maryland, 12 Wheat. 419, 6 L. 
Ed. 678, that the right to sell was an incident to 
the right to import foreign goods, and that a 
license tax upon the sale of imported goods, while 
still in the hands of the importer in their original 
packages, was in conflict with that provision of 
the constitution which prohibits a State from 
laying an impost or duty upon imports. 

*“Cangress, too, has repeatedly acted upon the 
principle of the Louisiana statute. Thus, after 
having imposed by act of August 2, 1813, a license 
tax upon the retailers of wines and spirits for the 
purpose of providing for the expense of the war 
with Great Britain, it was furtber enacted by an 
act of February 8, 1815 (3 Stat. at L., 205, ch. 40), 
that it should not be construed ‘to extend to vine 
dressers who sell at the place where the same 
is made, wine of their own growth; nor shall 











any vine dresser for vending solely at the place 
where the same is made, wine of his own growth, 
be compelled to take out license asa retailer of 
wine.’ So, too, in the Internal Revenue Act of 
1862 (12 Stat. at L., 432, ch. 119), a license tax was 
imposed (sec. 64) upon retail dealers in all goods, 
wares and merchandise, but with a proviso, in 
section 66, that the act should not be construed 
‘to require a license for the sale of goods, wares 
and merchandise made or produced and sold by 
the manufacturer or producer at the manufactory 
or place where the same is made or produced; to 
vinters who sell, at the place where the same is 
made, wine of their own growth; nor to apothe- 
caries, as to wines or spirituous liquors which 
they use exclusively in the preparation or making 
up of medicines for sick, lame or diseased per- 
sons.’ Another paragraph of the same section 
(64) exempts distillers who sell the products of 
their own stills from a tax as wholesale dealers in 
liquors. While no question of the power of con- 
gress is involved, these instances show that its 
general policy does not differ from that of the act 
in question, and that the discrimination is based 
upon reasonable grounds. 

**So, too, this court has had repeated occasions 
to sustain discriminations founded upon reasons 
more obscure than this. Thus, in Richmond, F. 
& P. R.R. v. Richmond, 96 U.S. 521, 24 L. Ed. 
734, a municipal ordinance was sustained deelar- 
ing that no car or vehicle of any kind ‘belonging 
to or used by the Richmond, Fredericksburg & 
Potomac Railroad Company shall be drawn or 
propelled by steam’ upon a certain street, al- 
though no other company was named in the 
ordinance, the court held that as no other corpo- 
ration had the right torun locomotives in that 
street, no other corporation could be ina like sit- 
uation, and that the ordinance, while apparently 
limited in its operation, was general in its effect, 
az itapplied to all who could do what was pro- 
hibited. ‘All laws should be general in their 
operation, but all places within the same city do 
not necessarily require the same local regulation. 
While locomotives may with very great propriety 
be excluded from one street, or even from one 
part of a street, it would be sometimes unreason- 
able to exclude them from all.’ In Pembina 
Consol. Silver Min. & Mill Co. v. Pennsylvania, 
125 U. S. 181, 31 L.Ed. 650, 2 Inters. Com. 
Rep. 24, 8Sup. Ct. Rep. 737,.it was decided that 
the equal protection clause did not prohibit a 
State from requiring, for the admission within its 
limits of acorporation of another State, such 
conditions asit chooses, though in that caseit 
exacted a license tax from such corporations 
which it did not exact from corporations ‘of its 
own creation. In Missouri P. R. Co. v. Mackey, 
127 U. S. 205, 32 L. Ed.107, 8 Sup. Ct. Rep. 
1161, it was said that this clause did not forbid 
special legislation, ‘and when legislation applies 
to particular bodies or associations, imposing 
upon them additional liabilities, it is not open to 
the objection that it denies to them the equal 
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protection of the laws, if all persons brought 
under its influence are treated alike under the 
same conditions.’ To thesame effect is Walston 
v. Nevin, 128 U.S. 578, 32 L. Ed. 544, 9 Sup. Ct. 
Rep. 192.” 





CONSTITUTIONAL LAW—RESERVED POWER TO 
ALTER AC?rs OF INCORPORATION—CUMULATIVE 
VOTING BY SHAREHOLDERS.—In Looker v. May- 
nard, decided by the United States Supreme 
Court, it was held that a statute permitting each 
stockholder of a corporation to cumulate bis votes 
upon any one or more candidates for directors 
(Mich, Stat. 1885, ch. 112, Pub. Acts 1885, p. 
116) is within the power reserved by the State 
constitution to its legislature to alter, amend or 
repeal future acts of incorporation, and, therefore, 
does not impair the obligation of the contract 
made between the State and the corporation by 
its original organization. The court said in-part: 

**By the decision in the leading case of Dart- 
mouth College v. Woodward 4, Wheat. 518, 4 L. 
Ed. 629, it was established that a charte: from the 
State to a private corporation created a contract 
within the meaning of the clause in the constitu- 
tion of the United States forbidding any State to 
pass any law impairing the obligation of contracts ; 
and, vonsequently, that a statute of the State of New 
Hampshire, increasing the number of the trustees 
of Dartmouth College as fixed by its charter, and 
providing for the appointment of a majority of 
the trustees by the executive government of New 
Hampshire, instead of by the board of trustees as 
the charter provided, was unconstitutional and 
void. Mr. Justice Story, in his concurring opin- 
ion in that case, after declaring that in his judg- 
ment it was ‘perfectly clear that any act of a 
legislature which takes away any powers or fran- 
chises vested by its charter in a private corpora- 
tion, or its corporate officers, or which restrains 
or controls the legitimate exercise of them, or 
transfers them to other persons, without its assent, 
is a violation of the obligations of that charter,’ 
took occasion to add: If the legislature mean to 
claim such an authority, it must be reserved in 
the’ grant. 4 Wheat. 712,4 L. Ed. 677. After 
that decision many a State of the Union, in order 
to secure to its legislature the exercise of a fuller 
parliamentary or legislative power over corpora- 
tions than would otherwise exist, inserted, either 
in the statutes or in its constitution, a provision 
that charters thenceforth granted should te sub- 
ject to alteration, amendment or repeal at the 
pleasure of the legislature. See Greenwood v. 
Union Freight R. R., 105 U.S. 13, 20, 21, 26 L. Ed. 
961,965. ‘The effect of sucha provision, whether 
contained in an original act of incorporation, or in 
a constitution or general law subject to which a 
charter is accepted, is, at the least, to reserve to 
the legislature the power to make any alteration 
or amendment of a charter subject to it which 
will not defeat or substantially impair the object 
of the grant, or any right vested under the grant, 
and which the legislature may deem necessary 





to carry into effect the purpose of the grant, of to 
protect the rights of the public or of the corpora- 
tion. its stockholders or creditors, or to promote 
the due administration of its affairs. Sherman v. 
Smith, 1 Black, 587, 17 L. Ed. 163; Miller v. New 
York, 15 Wall. 478, 21 L. Ed. 98; Holyoke Water 
Power Co. v. Lyman, 15 Wall. 500, 21 L. Ed. 133; 
Sinking Fund Cases, 99 U. S. 700, 720, 721, sub 
nom.; Union P.R. R. v. United States,25 L. Ed. 496, 
502; Close v. Glenwood Cemetery, 107 U. S. 466, 
27 L. Ed. 408, 2 Sup. Ct. Rep. 267; Spring Valley 
Waterworks Co. v. Schottler, 110 U. 8. 347, 28 L. 
Ed. 173, 4 Sup. Ct. Rep. 45; New York & N. E. 
R. R. v. Bristol, 151 U. 8S. 556, 38 L. Ed. 269, 14 
Sup. Ct. Rep. 437. As illustrations of the right 
of the legislature, exercising such a reserved 
power, to alter for the future the liability of stock- 
holders to creditors of the corporation, or the 
mode of computing the votes fof stockholders 
for directors, it will be sufficient to state two of 
the cases just cited. The case of Sherman v. 
Smith, 1 Black. 587, 17 L. Ed. 163, was as follows: 
The General Banking Act of New York of 1838, 
chapter 260, provided, in section 15, that any 
number of persons might associate to establish 
a bank upon the terms and conditions and subject 
to the liabilities prescribed in this act; in section 
23, that no shareholder of any association formed 
under this act should be individually liable 
for its debts unless the articles of association 
signed by him should declare that the share- 
holder should be liable; and in section 32, that 
the legislature mightat any time alter or repeal 
this act. The articles of association of a corpo- 
ration organized under this act in 1844 expressly 
provided that the shareholders should not be in- 
dividually liable for its debts. By provisions of 
the constitution of New York of 1846, article 8, 
section 7, and of the general statute of 1849, 
chapter 226, the shareholders of all banks were 
made liable for debts contracted by the bank after 
January 1,1850. This court unanimously held 
that these provisions were not unconstitutional as 
impairing the obligation of a contract. 

The case of Miller v. New york, 15 Wall. 478, 
21 L. Ed. 98, was this: By the Revised Statutes 
of New York of 1828, chapter 18, title 3, it was 
enacted that ‘the charterof every corporation 
that shall hereafter be granted by the legislature 
shall besubject to alteration, suspension and re- 
peal, in the discretion of the legislature.’ The 
constitution of New York of 1846, article 8, sec- 
tion 1, ordained as follows: ‘Corporations may 
be formed under general laws, but shall not be 
created by special act’ except in certain cases. 
‘All general laws and special acts passed pursu- 
ant to this section may be altered from time to 
time, or {repealed.’ 2 Charters and Constitutions, 
1363. In 1850 the legislature passed a General 
Railroad Aet authorizing the formation of rail- 
road corporation with thirteen directors, and pro- 
viding that the subscribers to the articles of asso- 
ciation and all who should become stockholders 
in the company should become a corporation and 
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‘be subject to the provisions contained in’ the 
aforesaid title of the Revised Statutes. Stat. 1850, 
ch. 140, sec. 1. In the same year a railroad 
corporation was organized under that act for the 
construction of arailroad from the city of Roch- 
ester to the town of Portage; and in 1851, bya 
statute amending the charter of the city of 
Rochester, that city was authorized to become a 
stockholder inthe corporation and to appoint 
four of the thirteen directors. Stat. 1851, ch. 
389, sec. 24.. In 1867 the legislature passed another 
statute authorizing the city to appoint seven 
of the thirteen directors. Stat. 1867, ch. 59). This 
court upheld the validity of the latter statute 
upon the ground that the reservation in the con- 
stitution of 1846, andin the statutes of 1828 and 
1850, of the power to alter orrepeal the charter, 
clearly authorized the legislature to augment 
or diminish the number, or to change the appor- 
tionment of the directors asthe ends of justice 
or the best interests of all concerned might re- 
quire. 15 Wall, 492,498, 21 L. Ed. 102, 104. The 
full extent and effect of the decision are clearly 
brought out by the opinion of two justices who 
dissented for the very reason that the agreement 
with respect to the number of directors which 
the city should elect was not a part of the char- 
ter of the company. but was an agreement be- 
tween third parties, outside of and collateral to 
the charter, and which the legislature could not 
reserve the power to alter or repeal. 15 Wall. 
499, 21 L. Ed. 104. That case cannot be distin- 
guished in principle from the case at bar. 

Remembering that the Dartmouth College case 
(which was the cause of the general introduction 
into the legislature of the several States of a pro- 
vision reserving the power to alter, amend or 
repeal acts of incorporation) copcerned the right 
of a legislature to make achange in the number 
and mode of appointment of the trustees or man- 
agers of a corporation, we cannot assent to the 
tbeory that an express reservation of the general 
power does not secure to the legistature the right 
to exercise it in this respect.” 











THE APPLICATION OF THE RULE 
AGAINST PERPETUITIES TO CER- 
TAIN DEVISES. 

There is often much perplexity and uncer- 
tainty growing out of the proper application 
of the rule against perpetuites to certain de- 
vises, wherein the real and personal property 
of the testator is devised to his executors and 
trustees for a period, say of twenty-five years, 
in trust, the trust to cease at the expiration 
of the time specified, and the property then 
remaining, real and personal, to be divided, 
share and share alike, between his children 
named. There is frequently a desire on the 
part of the testator, particularly where his 





children are young and his property and es- 
tate in part consists of a successful and val- 
uable going business, to place the manage- 
ment of the estate in the hands of. trustees for 
a longer period than is permitted by the rule 
against perpetuities. The practical question 
in such cases is, how may this be done and 
not endanger the validity of the will? A 
careful consideration of this subject involves, 
at the out set, a clear conception of the law 
in regard to perpetuities. In the absence of 
statutory definition or other legislative action 
on the subject, the common-law rule may be 
stated as follows: 

Perpetuity Defined. —A perpetuity is a 
grant of property wherein the vesting of an 
interest is unlawfully postponed; orit isa 
limitation of property which renders it in- 
alienable beyond a period allowed by law. 
An interest which will not vest until a remote 
period. The. period beyond which remote- 
ness is to attach isa life or lives in being 
and twenty-one years more, with a fraction of 
a year added thereto for the term of gesta- 
tion in the case of a posthumous birth.' 
Stated in other words: ‘‘A perpetuity is a 
limitation taking the subject-matter of the 
perpetuity out of commerce for a period of 
time greater than a life or lives in being and 
twenty-one years thereafter.’’? If by any 
possibility a devise violates the rule against 
perpetuities, it cannot stand. If thereis a 
possibility that a violation of this rule can 
happen the devise must be held void.’ It 
should be observed in this connection that 
the intervention of a trust does not prevent 
the application of the rule,‘ and that it is 
against the investment of the title to the 
property at a remote period, and not the use 
of the property, that the rule is directed. It 
is the suspension of the title for an unreason- 
able period which the policy of the law con- 
demns, and not a suspension of the use.° 

Application of Rule to Remainders— 
1. Vested Remainders.—The rule against per- 


1 Anderson’s Dict. sub. tit.; Gray on Perpetuities, 
§§ 140, 283, 322. 

2 Bigelow v. Cady, 171 Ill. 229, 232; Lunt v. Lunt, 
108 Til. 307. 

8 Waldo v. Cummings, 45 Ill. 421; Post v. Rohrbeck, 
142 Ill. 600; Bigelow v. Cady, 171 Ill. 229, 232; Lunt vy. 
Lunt, 108 Ill. 307. ’ 

4 Howe v. Hodge, 152 III. 252. 

5 Seaver v. Fitzgerald, 141 Mass. 403; Loring v. 
Blake, 98 Mass. 253. 
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petuities most usually arises in connection, 


with remainders, as where a life estate is cre- 
ated in the widow of the testator with a re- 
mainder over to children or other specific dev- 
isees upon certain contingencies or condi- 
tions. If, in such case, the title in remainder 
vests immediately on the death of the testa- 
tor; then the rule does not apply. If, how- 
ever, the title does not vest, or there is a pos- 
sibility of its not vesting within twenty-one 
years and nine months after the ceasing of 
the life estate, the rule does apply, and the 
will is void at least pro tanto. The reason 
why a vested interest is not subject to the 
rule against perpetuities is that ex vi termini, 
it is not subject to a condition precedent. 
And in this connection it should be stated as 
a rule of construction, both in this country 
and in England, that estates, legal or equi- 
table, given by will, should always be re- 
garded as vesting immediately, unless the 
testator has, by very clear words, manifested 
an intention that they should be contingent 
on a futureevent. An estateis vested where 
there is an immediate right of present or fu- 
ture enjoyment—a present right, though the 
enjoyment may be in futuro. Chancellor 
Kent’s definition is: ‘‘A remainder is vested 


when there is an immediate right of present. 


enjoyment or a present fixed right of future 
enjoyment. A vested remainder is a fixed 
interest to take effect in possession after a 
particular estate is spent.’’? Chancellor 
Walworth’s definition is: ‘‘A remainder is 
vested in intent where the person is in be- 
ing, and ascertained who will, if he lives, 
have an absolute and immediate right to the 
possession of the land upon the ceasing or 
failure of all the precedent es‘ates, provided 
the estate limited to him by remainder shall 
so long last.’’"® In Scofield v. Olcott,’ the 
language used is: ‘‘It is the present capac- 
itv of taking effect in possession, if the pos- 
session were to become vacant, and not the 
certainty that the possession will become va- 
cant before the estate limited in remainder 
determines, that distinguishes a vested from 
a contingent remainder. When the event on 
which the preceding estate is limited must 


6 Fearne on Remainders; Smith v. West, 103 Il. 
332, 387; Scofield v. Olcott, 120 Ill. 362, 370. 

7 Kent’s Com., vol. 4, p. 202. 

8’ Hawley v. James, 5 Paige, 466. 

9 120 Ill. 862, 370. 





happen, and when it also may happen before 
the expiration of the estate limited in re- 
mainder, that remainder is vested. It is also 
vested when it is limited to a person in esse, 
and ascertained to take effect by words of 
express limitation on the determination of the 
preceding particular estate.’’ 

2. Contingent Remainders.—A contingent 
remainder is one that is limited to take effect, 
either to a dubious or uncertain person, or 
upon adubious or uncertain event. It is 
limited by the instrument creating it, either 
to a person not ascertained or not in being, 
or so as to depend upon a dubious and uncer- 
tain event which may never happen. It is 
an estate which is not ready from its com- 
mencement to its end to come into possession 
at any moment when the prior estate may 
happen to end, and if it is at any time ready 
to come into such possession it becomes a 
vested remainder. The uncertainty which 
distinguishes it is not the uncertainty whether 
the remainder-man will ever enjoy it, but the 
uncertainty whether there will ever be a right 
to such enjoyment.’® A remainder is not 
rendered contingent by reason of the will 
containing a power of sale. The power of 
sale in such case has nothing whatever to do 
with the vesting of the estate. So that in all 
cases the mere fact of the intervention of 
trustees, coupled with a power of sale by them, 
does not have the effect of rendering the re- 
mainder contingent. There may be a vested 
estate in an equitable as well as in a legal es- 
tate." Neither does the fact that the interest 
is postponed to the payment of debts and 
specific legacies make the estate in remainder 
contingent. In such cases the remainder 
vests in the remainder man subject to the 
payment of the debts and legacies, and sub- 
ject to the exercise of the power to use and 
sell, but liable to be diverted as to so much 
of the estate as may be disposed of under the 
exercise of the power.” From the foregoing 


10 Scofield v. Olcott, 120 LI]. 362, 370. 

11 Female Academy v. Sullivan, 116 Ill. 375; Pbillips 
v. Ackers, 9 Cl. & F.588; Weston v. Weston, 125 Mass. 
268: Ducker v. Burnham, 146 Ill. 9. 

12 Ducker v. Burnbam, 146 II). 9. The following 
cases may be consulted with great profit as to the 
construction of devises where remainders are in- 
volved and clearly establishing the rules for deter- 
mining whether a remainder is vested or contingent. 
Heilman v. Heilman, 129 Ind. 59; Van Dyke v. Van- 
derpool, 14. N. J. Eq. 198, 206; Scott v. West, 63 Wis. 
527, 564; Vandewalke v. Rollins, 63 N. H. 460; Mer- 
cantile Bank v. Ballard, 83 Ky. 481, 
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the following may be laid down as established 
rules governing the subject under considera- 
tion, and valuable aids in the drafting or 
construction of wills where the rule against 
perpetuities is involved : 

(1.) If by a fair construction of the terms 
of the whole will it appears that it was the 
intention of the testator to create a vested 
estate in the remander-man, the rule does not 
apply. 

(2.) If the estate is a contingent remain- 
der and the condition precedent must be ful- 
filled, if at all, within twenty-one years and 
nine months after a life or lives in being at 
the creation of the interest, the rule does not 
apply. 

(3.) If the remainder is contingent and 
the condition precedent may not be fulfilled 
withiri the prescribed period, the rule does 
apply and the will is void, at least pro tanto. 
A remainder after a life estate must begin 
within the limits of the rule, but a remainder 
after a term of years may be a long term, 
even centuries, it is said. It is not enough 
that the contingent event is possible, or 
probable even, within the time ; if it can pos- 
sibly happen beyond it is subject to the rule: 
(a) The time runs from the testator’s death, 
and not the date of the will. (+) The rule 
is satisfied if the interest begins within the 
period. (So held by the weight of authority. ) 
(c) Title vests at the testator’s death un- 
less the will clearly manifests a different in- 
tention. (d) Where words of contingency 
or condition are used they will be con- 
strued as having reference to the time of pay- 
ment rather than to the gift, if possible— 
will make it a vested estate instead of con- 
tingent. (e) A remainder if limited to take 
effect, if ever, immediately upon the deter- 
mination of a particular estate which is to 
determine by an event which must invariably 
happen by the afflux of time, the remainder 
vests in interest as soon as the remainder-man 
is in esse and ascertained. 


Application of Rule where Trustees Inter- 
vene.—As a general rule the vesting of the 
legal title in trustees by the testator for the 
uses and purposes of the will does not affect, 
one way or the other, the application of the 
rule against perpetuities. If the entire prop- 
erty is devised to the trustees they hold the 
legal Wee itis true, but only in trust for 
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those who receive the equitable title under 
the will, and in such case the operation of the 
rule, if at all, is against the equitable title in 
the ,beneficiaries, and is governed by the 
general principles applicable to other cases. 
Although, at the death of the testator, the 
legal title is in the trustees, the equitable 
title is vested or contingent in the legatees. 
As we have already seen the lodgement of 
the legal title in the trustees, coupled with a 
power of sale to be exercised upon certain 
contingencies, does not. make that which 
would otherwise be a vested estate a con- 
tingentone. And this is true, even where 
the will provides for a final conveyance, or 
an intermediary one, to the devisees; for, in 
such cases, the interests is given by the will, 
and not through the intervention of a deed 
from the trustees. Such a conveyance may 
be necessary, but it is only to make that a 
legal estate or interest which, under the will 
and prior to the conveyance, was an equitable 
one only. * 

A very common purpose in the mind of the 
testator in wills of this nature is to vest the 
absolute title in the trustees, so that the in- 
come may be preserved for the benefit of 
certain children and at the same time protect 
the title or place it beyond the reach of 
creditors. Great care is to observed in such 
cases, notwithstanding the intervention of 
trustees, that the interest shall not be a vested 
interest and susceptible of alienation. And 
even this is not everywhere an absolute pro- 
tection, for in some States the law does not 
look with favor upon transactions of this 
nature, and sometimes there are statutory 
regulations, as in New Jersey, New York, and 
probably other States. 

The general purpose, gathered from an 
examination of the reported cases and from 
experience in making wills of this nature, 
i. e., to trustees, is to postpone the use of 
the devised estates for certain specified 
periods, or until the happening of certain 
specified events. This may be done without 
fear of contact with the rule against per- 
petuities, for, as we have seen, that relates 
solely to the title and not the possession or 
use. 

Application of Rule to Accumuiations.—In 
the absence of legislation on the subject, as 


13 Scofield v. Olcott, 120 Ill. 362; Weston v. Weston, 
125 Mass. 268; Doe vy. Considine, 6 Wall. 469, 
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in England, New York and some other 
States, the common law rule against perpe- 
tuities applies with equal force and effect to 
provisions in a will regarding accumulations 
of the interests and income from personal 
property and the rents and profits from real 
estate. Thus, where trustees are vested with 
title to an estate in trust and directed to ac- 
cumulate the profits for a fixed period of 
time, or until the happening of a certain 
event or contingency, and then deliver up 
the accumulation, as by the will directed, the 
same rules of law and the same reasons there- 
for are applicable. If the testamentary 
period fixed by the will may not terminate 
during the period fixed by the rule, both the 
gift and the power to accumulate are void. 
Chicago, Ill. Joun W. Smitu. 





EVIDENCE — RES GEST.Z — DECLARATIONS— 
~ IMPEACHING WITNESS. 


MISSOURI, K. & T. RY. CO. OF TEXAS v. MOORE. 





Court of Civil Appeals of Texas, Oct. 13, 1900. 

1. Declarations by one injured as to what caused 
the accident, though made several hours thereafter, 
are admissible as part of the res gestw the injury 
being such as to occasion immediate unconsciousness, 
he having been unconscious when found, a few min- 
utes after the accident, and having of his own accord 
made the statement immediately on regaining con- 
sciousness, 

2. Where plaintiff claims that deceased’s injury was 
caused by the breakingof a hand hold on a car, which 
was being switched, and a witness for defendant tes- 
tities that said car was the only one that was being 
switched, and that-+he examined it next morning, and 
the hand holds also were intact, he cannot be im- 
peached by evidence that he said several cars were 
being switched; this being on an immaterial and 
irrelevant issue. 

300KHOUT. J.: This is a-suit by appellee 
against appellant for damages on account of 
the death of ber son, John R. Moore, which oc- 
curred while he was in the employ of appellant 
as switchman in its yards at Dallas. It was 
charged that the appellant was negligent in that 
it furnished acar with a defective band hold, 
which caused the injury. Appellant pleaded 
general issue, contributory negligence, and as- 
sumed risk. ‘There wasa verdict and judgment 
in favor of appellee for $1,000. Appellant has 
duly prosecuted an appeal to this court. 

In its tirst assignment of error appellant eom- 
plains of the action of the court in admitting 
the declaration of the deceased as to the cause of 
the injury, becau-e appellant contends that same 
was self-serving, and not res geste. On October 
11, 1898, John R. Moore, appellee’s son. was in the 
employ of appellant as switchman in its Dallas 


yards. He was last seen alive by another switch- 
man in the employ of defendant, who testified that 
Moore at that time was climbing up the ladder on 
the north end ofa ‘‘4-C”’ car attached to a switch 
engine, and was in the act of stepping on top of the 
ear. ‘This car was being taken from appellant's 
yard, and was tobe delivered at the Santa’ Fe 
transfer. Within 5 or 10 minutes thereafter witness 
found Moore lying beside the track wounded and 
unconscious. Near where he lay portions of his 
lantern and globe were found. Help was called, 
and .he.was moved to the freight depot, and from 
there taken to his home, where he died, as a re- 
sult of the injury, on October 23d. The accident 
occurred between 9 and 10 o’clock in the night of 
October 11th. Moore was unconscious when 
found, and remained unconscious until between 
9 and 10 o’clock of the morning of the next day. 
Upon regaining consciousness, he stated to his 
physician, Dr. G. J. Hall, that “the hand hold 
gave way.” This was the first statement or 
declaration made by Moore upon regaining con- 
sciousness. It was not made inreply to any ques- 
tion asked by the physician or any one else. The 
plaintiff was permitted to prove by the physician 
the above statement, to which defendant ex- 
cepted, and preserved the exception in the rec- 
ord. Itis shown by the bill of exception that 
the trial judge stated to the jury when this 
statement was introduced that be would admit 
the answer, with the limitation that, if they be- 
lieved that Moore was unconscious from the time 
he received the injury up to the time he mage 
the declaration, and that he was conscious when 
he made it, then they could consider it, but if 
they believed there was an interval of conscious- 
ness between the time of the injury and the time 
of making the declaration they could not con- 
sider it. Ds 
The general rule is that what was said or done 
by the injured party at the time and place of the 
injury, as to its cause, is admissible as part of the 
ves geste. 1 Green]. Ev. § 108. While the above 
states the general rule, cases may be found where 
the courts of last resort of this State have upheld 
the admission of the declarations of the injured 
party as to the cause of the injury, made after 
the transaction, when the circumstances were 
sufficient to exclude the presumption that they 


‘were the result of premeditation or design. ° 


MecGowen v. McGowen, 52 Tex. 657; Irby v. 
State, 25 Tex. App. 203, 75. W. Rep. 705; City of 
Galveston v. Barbour, 62 Tex. 172; Railway Co. 
v. Anderson, 82 ‘Tex. 516, 17 5S. W. Rep. 1039, and 
cases there cited. The declarations admitted in 
the case of City of Galveston v. Barbour and Irby 
v. State, just cited, were not only made after the 
main transaction, but. were made at a different 
place from where the accident occurred. In dis- 
cussiog the admissibility of declarations of this 
character in the case of Railwav Co. v. Anderson, 
cited above, Mr. Justice Gaines, speaking for the 
court, in an able opinion, says, on page 519: **An- 





other rule, applied in many of the American 
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courts at least, is to admit, as parts of the res 
geste, not only such declaratiens as accompany 
the transaction, but also such as are made under 
such circumstances as will raise a reasonable pre- 
sumption that they are the spontaneous utter- 
ance of thoughts created by, or springing out of, 
the transaction itself, and so soon thereafter asto 
exclude the presumption that they were the result 
of premeditation or design.”’ The above is now 
the recognized rule in this State. In the case be- 
fore us Dr. Hall testified that the effect of the in- 
jury to the head of Moore would have been to oc- 
easion immediate unconsciousness. -As_ before 
stated, the uncontradicted evidence shows that 
Moore was unconscious, and remained uncon- 
scious, from the time he was first discovered up 
to the time he made the declaration to Dr. Hall. 
Mr. Gillet, in his work on Indirect and Collateral 
Evidence (section 258), states the rule in sucha 
ease as follows: ‘*Where, as the result of the 
principal act, one of the actors becomes uncon- 
scious, his mind, upon a restoration to conscious- 
ness, naturally takes up the thread of events at 
the point where it left off. This fact in such 
cases may serve to bridge the hiatus of time.’. 
The declaration of Moore was made under such 
circumstances as show that the same was his 
spontaneous utterance, and excludes the pre- 
sumption of premeditation or design on his part. 
We conclude that the testimony was admissible, 
and that appellant's first assignment is without 
merit. Leahey v. Railway Co., 97 Mo. 167, 10 S. 
W. Rep. 58, 10 Am. St. Rep. 300. 
In its second assignment of error appellant 
.contends-tbat the couft erred in admitting evi- 
dence to contradict its witness Ferguson because 
the declarations alleged to have heen made by 
him, and which were introduced by appellee to 
contradict him, were not made by said Ferguson 
in the line of his employment, and it was not 
competent to impeach Ferguson by contradictory 
statements imputed to him on an irrelevant and 
immaterial issue. ‘The witness Ferguson was in- 
troduced by defendant, appellant here. to show 
that the **4-C” car upon which John R. Moore 
was climbing at the time he received the injury 
was the only car coupled to the engine and taken 
to the Santa Fe crossing, and that this car was 
examined by him the next morning, and that the 
hand holds were intact. Upon cross-examination 
by plaintiff, the witness was asked if he did not 
state the next morning after the accident to Mrs. 
Pat O'Toole ‘‘that I did not see how it was that 
Johnnie did not get killed; that we were going 
to the compress with a long string of cars. and 
that Johnnie was on the hind car, and that I did 
not miss him until [ got to the railroad crossing, 
where I needed a signal, and that I backed up to 
the yard, and found Jobnnie.”** Ferguson denied 
making these statements. For the purpose of 


eontradieting and impeaching this witness. the 
plaintiff was permitted to show by Mrs. O”Tloole 
that the above statements were made to her by 
the witness. 


The evidence as to the number of 








cars attached to the engine, and which were 
being hauled to the Santa Fe crossing, could 
throw no light on the question as to. how the in- 
jury occurred. ‘Uhis statement was collateral to 
the, issues before the court. The rule is well set- 
tled that a witness cannot be impeached on an 
immaterial and irrelevant issue. Railway Co. v. 
Phillips (Tex. Sup.), 42S. W. Rep. 852; Railway 
Co. v. Kizziah, 86 Tex. 92, 23.8. W. Rep. 578. As 
before stated, Ferguson had testified that this **4- 
Cc” car was examined by him the next morning, 
and that the hand holds were allright. ‘The jury 
may have concluded that, because the witness 
had been contradicted in reference to the number 
of cars attached to the engine and hauled to the 
Santa Fe crossing, he ought not to be believed in 
aoy respect. We conclude that the second as— 
signment of error is well taken, and that for the 
error therein pointed out the judgment should be 
reversed. 

The third assignment of error complains of the 
verdict of the jury as being contrary to the evi- 
dence. In view of the fact that this case will go 
back for another trial, we do not deem it proper 
to discuss the evidence: ‘lhe judgment of the 
trial court is reversed. and the cause remanded. 


Note.—Recent Decisions on Subject of Declare- 
tions After Injury Admissible as Res Geste.—state- 
ments made by one of several victims of an accident, 
three-quarters of an hour after its oceurrence, con- 
cerning the cause thereof, and the whereabouts at the 
time of the injured persons, form no part of the res 
geste. Gowen v. Bush, 76 Fed. Rep. 349, 22 C. C. A. 
196. Statements of the conductor of the train, made 
almost immediately, and while the cars were moving, 
or just after they had stopped, and while the injured 
man was bleeding from the injury, describing his 
own part in bringing about the motion of the trsin 
that effected the injury, are admissible as part of the 
res geste. Pierce v. Van Dusen, 78 Fed. Rep 693. 24 
C. C. A. 280. Declarations made by an employee of a 
railroad company, while investigating the cause of 
the derailment of a car are not admissible as part of 
the res geste. Electric Ry. Co. of Savannah y. Car- 
son, 98 Ga. 652, 27 S. E. Rep. 156. Where a person 
riding on a hand car with a section master is injured 
by collision with a train, a conversation after the ac- 
cident between the section master and the conductor 
of the train ix inadmissible as part of the res gestw. 
Willis v. Atlantic & D. R. Co , 120 N. Car. 508, 268 E. 
Rep. 784. Declarations of a motorman two minutes 
after be ran over a man, and while he and others 
were in charge of the body of the man, that he could 
have stopped the car in time, but supposed a person 
who had run ahead would have the man removed 
from the track before the car reached him, are not 
too remote from the occurrence to be admissible as 
res geste. Coll v. Easton Transit Co., 180 Pa. St. 618, 
37 Atl. Rep. 89. Statements of one riding witb the 
motorman on a street car, made immedistely aft r a 
person was run, over, and before he was removed 
from the track, that he bad run ahead of the car to 
pull him off of the track, and did not have time to do 
so, are admissible as part of the res gestw. though he 
was not in the company’s employ. Coll v. Easton 
Transit Co., 180 Pa. St. 618, 37 A'l. Rep. 8% Declara- 
tions of the engineer made fifteen minutes after a 
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railroad collision, when all. the parties were present 


and immediately after an examination as to the cause. 


of the collision, that he was not able to stop the train 
because the brakes would not work, are admissible, 
as part of the res geste, in an action for injuries to a 
passenger by such collision. Missouri, K. & T. Ry. 
Co. v. Vance (Tex. Civ. App.), 41S. W. Rep. 167. In 
an action for personal injuries caused by the derail- 
ment of a train, the declarations of the conductor, 
immediately after the accident, as to what transpired 
during such derailment, and his direction to the pas- 
senger to jump off, were admissible; but his state- 
ments as to the condition: of the track, not being a 
part of the occurrence, were not admissible. Hous- 
ton E. & W. T. Ry. Co. v. Norris (Tex. Civ. App.), 
41S. W. Rep. 708. The statements of deceased as to 
the manner of the accident made immediately after 
he had been carried from the crossing where he was 
hurt to the depot platform, some 200 feet distant, are 
admissible as a part of the res geste; it appearing 
that he was picked up immediately after he was hurt, 
and carried at once to the platform. Houston & T. 
C. R. Co. v. Weaver (Tex. Civ. App.), 41S. W. Rep. 
846. In an action forexpulsion from defendant’s 
street car, it appeared that plaintiff was expelled by 
the conductor after an altercation as to whether or 
not he had paid his fare, and was allowed to get on 
the car again, because the conductor became con- 
vineced that the fare had been paid. On the trial, 
plaintiff testified to the conversation between himself 
and the conductor, in respect to paying his fare, just 
after he stepped back into the car. Held, that it was 
admissible as a part of the res geste. Robinson v. 
Superior Rapid Transit Ry. Co. ( Wis.), 68 N. W. Rep. 
961, 34 L. R. A. 205. Evidence as to exclamations of 
pain by plaintiff after the injury is admissible. Bur- 
leson v. Village of Reading (Mich.), 68 N. W. Rep. 
294. Whenever bodily suffering is material to be 
proved, expressions or complaints, made at the time, 
which are the natural and instinctive manifestations 
of pain, are competent evidence as part of the res 
geste, and may be testified to and described by any 
person in whose presence they were uttered. Wil 
lia: sv. Great Northern Ry. Co. (Minn.), 70 N. W. 
Rep. 860. In anaction by a husband for injuries to 
his wife, plaintiff may testify that his wife often com- 
plained of pain and weaknessin her arm. Missouri, 
K. & T. Ry. Co. v. Zwiener (Tex. Civ. App.), 88 S. W. 
Rep. 375. Statements made by plaintiff in a personal 
injury suit, to any other person than the physician 
who was treating him, as to the character of his pains 
and suffering, are hearsay and inadmissible in evi- 
dence. Tyler S. E. Ry. Co. v. Wheeler (Tex. Civ. 
App.), 418. W. Rep. 517. Complaints of pain by an 
assaulted person, made immediately after the as-ault 
toan attendant who was not a pbysician, are allmis- 
sible in an action for the assault. Bagley v, Mason 
(Vt.), 837 Atl. Rep. 287. In an action for personal in- 
juries, evidence of exclamations of pain by plaintiff 
some time after accident is admissible. Bothell v. 
City of Seattle (Wash.). 49 Pac. Rep. 491. Where, 
prior to an accident, an injured per-on complained to 
the master of the incompetency of a fellow servant, 
and was assured that such servant would be dis- 
charged, and until he was be would be watched to see 
that he hurt nobody, statements of the injured per- 
son, made to the master immediately after the acci- 
dent, that the injury would not have heen received 
bad the incompetent servant been discharged, are 
admissible as part of the res geste. Cross Lake Log- 
ging Co. v. Joyce, 838 Fed. Rep. 989, 28 C. C. A. 250, 





In.an action for damages for injuries caused by the 
falling of an elevator, statements of the elevator boy 


‘as to the cause of the fall, made after the plaintiff 


had béen taken from the elevator, formed no part 
of the res geste. Lissak v. Crocker Estate Co,, 119 
Cal. 442, 51 Pac. Rep. 688. Evidence of a declaration, 


‘made by plaintiff within five minutes of the injury, 


toat defendant’s dog had bitten her, is not admissible 


as part of the res geste. McCarrick vy. Kealy (Conn.),. 


40 Atl. Rep. 603., An entry in a police book, made 
some time after a railroad accident, of reports by 
policemen of what they bad heard others say about 
it, is incompetent evidence of the facts, being merely 
hearsay, and not a part of the res geste. Pennsyl- 
vania Co. v. McCaffrey, 173 Ill. 169, 50 N. KE. Rep. 713. 
A statement by an agent that his principal had been 
negligent, made after the settlement had been effected 
which constituted the alleged negligence, is not a part 
of the res geste. Metropolitan Nat. Bank v. Com- 
mercial State Bank (Iowa), 74 N. W. Rep. 26. The 
declarations of an engineer killed in a collision, con- 
cerning bis conduct and other facts relating to the 
cause of the injury, made after it was received, are 
admissible in evidence against his widow. Walker v. 
Brantner (Kan.), 52 Pac. Rep. 80. The fact that the 
declarations made by an engineer after his injury, as 
to the cause of the accident, were made to the super: 
intendent of the defendant company, does not render 
him incompetent to prove them in behalf of the com- 
pany. Walker v. Brantner (Kan.), 52 Pac. Rep. &0. 
In an action for the killing of a person on the track, 
the admission of evidence that the conductor asked 
some person in working garb, immediately after the 
accident, why he didn’t “see this in time to prevent 
it,”? and that the person addressed said, ‘‘We did see 
it as we entered the cut,’’ was not prejudicial; the 
court instructing the jury that they were not to con- 
siler this testimony for any purpose, unless to con- 
tradict such person if they believed he had testified. 
Cincinnati. N. O. & T. P. Ry. Co. v. Dickerson’s 
Admr. (Ky.), 44 S. W. Rep. 99. Where one going 
down a stairway was injured by reason of a defect 
in the stairs, in an action for personal injuries a state- 
ment, made six or eight minutes afterwards, by one 
whose duty it was to give warning, that he forgot 
to give notice of the defect, was not admissible as 
res geste. Clack v. Southern Electrical Supply Co.,. 
72 Mo. App. 506. The declarations of an engineer 
whose engine has struck an employee only a few 
seconds before, as to his failure to give signals, and 
as to how the accident happened, are admissible as 
res geste inan action for damages by the employee. 
Union Pac. Ry. Co. v. Elliott (Neb.), 74 N. W. Rep. 
627. Declarations of a person caught under the 
wheels of a car, as to the cause of the accident, shortly 
after the accident, and before he was extricated, are 
admissible as part of the res geste. Heckle v. South- 
ern Pac. Co. (Cal.), 56 Pac. Rep. 56. Plaintiff came 
into a mill about three miuutes after he was burt, 
with his clothes covered with dirt. An employee 
asked what was the matter, and he replied that he 
bad fallen into an excavation, and was burt. Held, 
such declaration was admissible as res geste, and 
competent as explanatory of bis appearance. Keyer 
v. City of Cedar Falls (Lowa), 78 N. W. Rep, 227. The 
statement of a brakeman tbat a fellow brakeman had 
been knocked off the train, which was made after the 
train had run about one mile and a half, and he bad 
returned to the bridge where the body was found, is 
not admissible as part of the res geste. Hughes v. 
Louisville &N. R. Co. (Ky.), 48S. W. Rep. 671. The 
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statement of the conductor, just after the brakeman 
tell, that the bridge “‘got him,” is inadmissible as a 
part of the res gestw, being an expression of opinion, 
as the conductor testified that he did not see the 
brakeman fall. Hughes v. Louisville & N. R. Co. 
(Ky.), 48 S. W. Rep. 671. In an action to recover for 


injuries received through being pushed from a freight | 


train, dec.arations of plaintiff as to whether he was 
pushed off the train by the conductor or brakeman 
are admissible. Barrett v. New York Cent. & H. R. 
R. Co. (N. Y.), 52 N. E. Rep. 659. In an action to re- 
cover for injuries received through being pushed 
from a freight train on which plaintiff had no right to 
ride, defendant may show a conversation between 
plaintiff and a third person concerning the circum- 
stances and cause of the accident, including plaintiff’s 
statements in such conversation as to his object in 
taking the ride. Barrett v. New York Cent. & H. R. 
R. Co. (N. Y.), 52 N. E. Rep. 659. In an action for 
injury sustained by falling into an open coal hole, the 
declarations of the injured person at the time that 
his leg was in the scuttle hole, and was broken, is 
admissible as res geste. Patterson v. Hochster, 56 
N. Y. S. 467. In an action for personal injuries, 
plaintiff’s statement tbat she was hurt, made imme- 
diately after she was thrown from defendant’s car, 
and before she was picked up, is admissible as part 
of the res geste. Springfield Consol. Ry. Co. v. 
Hoeffner, 175 Lil. 684, 51 N. E. Rep. 884. Declarations 
of aninjured person indicative of existing pain are 
competent, though made long after the injury, which 
was permanent. City of Huntington v. Burke (Ind. 
App.), 52 N. E. Rep. 415. Declarations of a person in 
an action for personal injuries, subsequent to the in- 
jury, asto pains in his back, are admissible. Keyer 
y. City of Cedar Falls (Iowa), 78 N. W. Rep. 227 





BOOK REVIEWS. 








NORTON ON BILLS AND NOTES, TUIRD EDITION. 

A convenient hand book of the law of bills, notes 
and checks, being one of,the celebrated Horn-book 
series, third edition. This book treats in a condensed 
form of negotiability, formal and essential. Accept- 
ance of bills of exchange, indorsement, nature of the 
liability of the parties, transfer, defenses commonly 
interposed against a purchase for value without no- 
tice, purchase for value without notice, presentment 
and notice of dishonor, checks, and an appendix con- 
taining the negotiable instrument law as adopted 
by the State of New York, and afterwards with 
some changes by Colorado, Connecticut, District of 
Columbia, Florida, Maryland, Mas-achusetts, North 
Carolina, North Dakota, Oregon, Rhode Island, ‘Ten- 
nessee, Utah, Virginia, Washington, Wisconsin. This 
law which has been adopted by these tifteen States 
which, while it is in the main declaratory in its effect, 
settles many doubtful points, and necessarily changes 
rules in many jurisdictions upon points concerning 
which a conflict of law existed. This book is written 
in the form of many recent text books,7 e., stating 
doctrines or propositions in the form of rules printed 
in large type fullowed by leading exceptions to these 
rules, and then commentaries of the autbor showing 
how these rules and exceptions are applied. This 
book will be found most useful, not only tothe stu- 
dent, but to the practitioner as well. lt contains 560 


pages, handsomely printed on very heavy paper. The 
autbor is Charles P. Norton, Lecturer on Bills and 
Notes in the Buffalo Law School. 
Publishing Co., St. Paul. 


Published by West 





COLLIER ON BANKRUPTCY. 


During the two and one-half years in which the 
bankruptcy act has been in force, and since the pub- 
lication of the first edition of this book, most of the 
sections of the law have been judicially construed; 
this fact makes a new edition necessary. The bank- 
ruptcy decisions under the law of 1898 have been coi- 
lated in the present edition and their results set forth 
in rules of construction. The author has wisely 
quoted largely from the more important opinions 
which will probably be found of great convenience to 
the profession. The full text of the official rules and 
forms in bankruptey are given as well as an ex- 
haustive index to them, and they bave been annotated 
and cross referenced. The book also contains a list 
of the judges of the U. S. District Courts and the 
clerks thereof. When the first edition was published 
there were no decisions under the act of 1898, but 
ever since the new act went into force the federal 
courts have been construing the law; most of the act 
having been passed upon. All these decisions have 
been cited as well as all of them under the old acts of 
1867 which have been found applicable to the topics 
discussed: The present bankrupt act is substanially 
like that passed in 1867, and also bears many resem- 
blances to those passed in 1800 and in 1841. This fact 
has not been overlooked by the author as the adjudi- 
cated cases decided under former acts, not only shed 
light on the meaning of terms and provisions of the 
present act, but in many cases are indisputably clear 
authorities. The author says thatinso far as these 
authorities have been found applicable he has cited 
them and for every legal proposition unqualifiedly 
stated judicial authority has been given, and that all 
decisions not in point that might mislead or confuse 
have been omitted. The author is William Miller 
Collier, and the present edition is edited by James W. 
Eaton, instructor in the law of contracts and evidence 
in the Albany Law School. The book is well bound 
in law sheep and contains over 900 pages. Published 
by Matthew Bender, Albany, N. Y. 


THe Lawyers’ ALCOVE. 


Poems by the lawyer, for the lawyer, and about the 
lawyer. The compiler of these poems has done a 
lasting service to the profession. The possessor of 
them will find much solace in their perusal. By gath- 
ering together these gems in verse the author bas 
saved many a happy thoughtin rhyme from passing 
intooblivion, and it would be a pity that many ad- 
mirable poems, written for oecasion, or which have 
appeared in newspapers only, should be lost to the 
coming generation. The compiler says his apology is 
not for what he hus done, but rather for what he has 
left undone, and that this collection may serve to show 
the treasures of poesy carefully ensconced by and for 
defenders of Justice. He says that some of the poems 
have been written expressly for this book. It con- 
tains the following handsomely executed illustrations: 
“The Judge’s Busy Day,” ‘Before the Judges,” 
“Gentlemen of the Jury,” “After Reading the Will.” 
There is but little poetry in the lawyer’s life, but a 
good deal of romance. The realism of the drama 
which makes the stage the portrayal of the strength 
and weakness, the danger and tiiumphs of life, and 
of the eternal warfare between virtue and vice, per- 
vades all the chapters from the lawyer’s register. 
The book contains nothing but- gems, but we cannot 
refrain from calling especial attention to William 
Wetmore Story’s poem, *‘A Roman Lawyer in Jeru- 
salem,” and also to W. P. Welch’s “Rejoinder to a 




















S?aohba 


ae @OoOeNM rT: 


ore @ 


i 
‘ 





UM 


VoL. F2 


CENTRAL LAW JOURNAL. 





whet — 
—-— ——— 





Roman Lawyer.” From the former we quote as 


follows: 


‘Some say that Judas was a base, vile man, 
Who sold his Master for the meanest bribe; 
Others, again, insist he was most right, 
Giving to justice one who merely sought 

To overthrow the Church, subvert the law, 
And on its ruins build himself a throne. 

I, knowing Judas—and none better knew— 

I, caring naught for Christus more than him, 
But hating lies, the simple truth will tell. 

No man can say I ever told a lie; 

I am too old now to begin. Besides, 

The truth is truth, and let the truth be told. 
Judas, I say, alone of all the men 

Who fellowed Christus, thought that he was God. 
Some feared him for his power of miracles; 
Some were attracted by a sort of spell; 

Some followed him to hear his sweet, clear voice, 
And gentle speaking, hearing with their ears, 
And knowing not the sense of what he said; 
But one alone believed he was the Lord, 

The true Messiah of the Jews. That one 

Was Judas—he alone of all the crowd.”’ 


Perhaps Marie Corelli may have derived some of 
her ideas, as expressed in her “Barabas,” from this 
poem. The following, entitled ‘A Lawyer’s Daugh- 
ter,” is by J. H. Thacher: 


“To me, I swear, you are a volume rare—” 
But she said, with judicial look, 

‘*Your oath’s not valid at Common Law 
Until you’ve kissed the Book.”’ 


The editor, or compiler, is Ina Russelle Warren 
with an introduction by Chauncey M. Depew. The 
book contains 125 poems in 375 pages, royal, 8 vo., 
uncut leaves of very heavy paper. Published by 
Doubleday, Page & Company, New York. 


PSYCHOPATHIA SEXUALIS. 


Schiller said: ‘So long as philosophy keeps to- 
gether the structure of the universe, so long does it 
maintain the world’s machinery by hunger and love.” 
Schiller should have said by hunger and passion. 
Love, in its true meaning, is wholly divine; it is God, 
for “God is love.” Passion and bunger are, in the 
present condition of the world, the grand incentives 
to effort. Both these incentives are entirely carnal— 
animal,— but the more carnal, the more debasing of 
the two, is this propensity miscalled love. Seek the 
origin of crimes, the misdeeds of men, and the truth- 
fulness of the trite saying, ‘there must be a woman 
in it,” will be verified. What wonder, then, when 
the two grand incentives to effort are carnal, are an 
imal, that the world should be corrupt, treacherous, 
unfeeling, unkind, dishonest, all of which may be 
expressed in one word, sinful? It has been said that 
ambition is an important element, productive of 
crime, but ambition is buta stepping stone to some- 
thing; seek its destination, and a woman, or a good 
dinner, will be found at the end of the line. What 
wonder that men are inoculated with unholiness, 
when it was an upholy passion that brought them 
into the world? There are grades of passion, often 
modulated and measurably controlled by society, by 
good breeding, by fear of consequences, which good 
influences are the result of what little of the uncon- 
scious self, emanating from the Divine, which, 
through the medium of suffering and punishment, 





have been evolutionized into our natures. On the 
other hand, the other extreme of this unholy passion, 
miscalled love, is well brought out by the author of 
this book by his numerously illustrated cases of the 
mental abortions and psychopathical freaks which 
here and there crop out as a result of extreme in- 
dnigence in this worst of passions. The author has 
sought to make a truthful record of the various psy- 
chopathological manifestations of sexual life as a re- 
sult of his varied experience in psychiatry and crim- 
inal medicine. The lawyer who has to do with crim- 
inal cases will realize the dearth of knowledge in the 
domain of sexuality when called upon to investigate 
the responsibility of the accused. No doubt the law 
frequently condemns to the felon’s cell offenders who 
should go to a mad house. Until one reads this book, 
one cannot conceive of the terrible depravity to 
which humanity can sink by over-indulgence in 
sexual passion. The human enormities, the mental 
perverts, the atrocious criminals,, as a result of ex- 
cessive indulgence! According to this book, these 
enormities are not confined to males, but are about 
as common among females. It is the sad privilege of 
psychiatry toever witness the weaknesses of human 
nature. A knowledge of these extremes may some- 
times save the accused before the judge and his 
fellow men. 

This is the tenth edition of this book, which the 
author says has been entirely rewritten, that a scien- 
tific title has been chosen, and technical terms have 
been used throughout, in order to exclude the lay 
reader, and for the same reason some portions have 
been written in Latin. The publishers say that the 
sale of the book will be rigidly restricted to the 
members of the legal and medical profession. The 
book+is royal, 8 vo., and contains 600 pages, bound in 
half morocco. The author, Dr. R. v. Krafft Ebing, 
O. O. Prof. Fur Psychiatrie Und Nervenkrankheiten 
An Der K.K. Universitat Wien. Published by W.T. 
Keener & Co., 52 Randolph St., Chicago. 








BOOKS RECEIVED. 

Questions and Auswers on Twenty-five of the most 

Important Legal iSubjects. Designed Especially 

for the Use of Law Students in Review Work and 

in Preparation for Examination for Degrees in 

Law Colleges or for Admission to the Bar. Sec- 

ond Edition. By Wilber A. Owen, LL. M. Of 

the Toledo, Ohio, Bar. St. Paul, West Publishing 

Co., 1900. Sheep, pp. 613. Price, $1.00. Review 

will follow. 

Hand-book of the Law of Bills and Notes. By Charles 
P. Norton, Lecturer on Bills and Notes in the 
Buffalo Law Sehool. Third Edition, with an Ap- 
pendix Containing the Negotiable Instruments 
Law. By Francis B. Tiffany. St. Paul, Mion., 
West Publishing Co., 1900. Sheep, pp. 553. Price, 
$3.75. Review will follow. 

The American State Reports, containing’ the Cases of 
general Value and Authority subsequent to those 
contained in the “American Decisions” and the 
**American Reports,” decided tn the Courts of 
Last Resort of the several States. Selected, Re- 
ported, and Annotated, by A. €. Freeman, and 
the Associate Editors of the ‘American Decis- 
ions.” Vol. LXXV. San Francisco: Baneroft- 
Whitney Company, Law. Publishers and Law 
Booksellers, 1900. 

American Law. A Treatise on the Jurisprudence, 
Constitution and Laws of the United States. By 
James DeWitt Andrews, Editor of ‘*Wilson’s 
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Works,” ‘“‘Andrews’ Stephen’s Pleading,’ Coo- 
ley’s Blackstone”? (Fourth Edition), etc. Chicago, 
Callaghan and Company, 1{00. Sheep, pp. 1245. 
Price, $6.50. Review will follow. 


Ohio Corporations Other than Municipal, as Author- 
ized by the Old and New Constitutions and Regu- 
lated by Statute, with Notes of Ohio Decisions 
and a Complete Manual of Forms for Organizing 
and Managing al! kinds of Companies and Asso- 
ciations. By A. T. Brewer and G. A. Laubscher. 
Fourth Edition, Thoroughly Revised and En’ 
larged. Cincinnati: The Robert Clarke Com- 
pany, 1900. Sheep, pp. 715. Price, $4.00.. Review 
wili follow. 











HUMORS OF THE LAW. 

**When the late Lord Chief Justice,” says the West- 
minister Gazette, ‘was contesting South Hackney, a 
constituent, in the course of his canvass, asked Sir 
Charles what the penalty was for bigamy. ‘Two 
mothers in-law,’ retorted the famous lawyer.”’ 


WEEKLY DIGEST 


@:1 ALL the Current Opinions of ALL the State 
and Territorial Courts of Last Resort, and of 
the Supreme, Circuit and District Courts of the 
United States, except those that are Published 
iu Fall or Commented apon in our Notes of Im- 
portant Decisions and except those Opinions in 
which ne Important Legal Principles are Dis: 
enssed of Interest tothe Protession at Large. 
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1. ABATEMENT AND RKVIVAL—State Court.— Where a 
suit pleaded in abatement of a suitina State court is 
pending in a federal court, no rigbtor discretion ex- 
ists in the 8 ate court to abate the cause or to refuse to 
try the same until the costs incurred inthe federal 
court are paid, after dismissal of the federal euit, since 
the jurisdiction of the federal court is fore gn to that 
ofthe State court.—HaRBY V. PATTERSON, Tex., 598. 
W. Rep. 63. 

2. ACCIDENT IvSURANCE — Voluntary Exposure to 
Danger.—Where the insured, while asleep on the top 
of tne botiers of a steamboat, was injured by steam ¢€s- 
caping from the safety valve, there was no “voluntary 





exposure to unnecessary danger,” within the meaning 
of an exception of the policy, unless-insured was con- 
scious of the danger from escaping steam, it not being 
sufficient to preclude him from recovering that he had 
been warned tbat it was dangerous to be on top of the 
bollers.—TRAVELERS’ INS. Co. V. CLARK, Ky., 59S. W. 
Rep 67. 


8. ADMINISTRATION — Death of Executor.—Where a 
mortgage was executed to one as executor,on his 
death action to foreclose can be maintained by the 
administrator de bonis non without making heirs and 
creditors parties. Such action being one which the 
deceased executor could have maintained either in his 
representat.ve or personal character, right to sue did 
not go exclusively to his personal representatives.— 
PARKER V. Fay,N J., 47 Atl. Rep. 499. 


4. APPEAL—Jurisdiction—Conetitutionality of Stat- 
ute.—The supreme court has no jurisdiction of plaint- 
iffs’ appeal from an order granting u new trial, where 
it has none unless the constitutionality ofa statute 
has been decided adversely to them, and the trial 
court granted the new trial, not only because of the 
striking out of the three special defenses from inter- 
pleader’s reply, one of which claimed a statute to ve 
unconstitutional, but because of error in Instructions 
and in admission and exclusion of evidence, and for 
newly discovered evidence.—COLEMAN V. COLE, Mo., 
59S. W. Rep. 566. 


5. APPEAL—Jurisdiction—Title to Land.—Where an 
action to determine the validity of the title to rea! es- 
tate transferred by plaintiffs was brought in the furm 
of an action to recover the purchase price, deposited 
by the purchaser in the hands of one of the defendants 
toawaitsuch determination, an appeal from the trial 
court tothe supreme court, as involving thetitle to 
real estate, was transferred to the court of appeals, 
since the title tothe real estate was only collaterslly 
in issue.—TURNEY V. SPARKS, Mo., 59S. W. Rep. 73. 


6. ATTORNEY-—Presumption of Authority to Act in 
Court.—An attorney at law, who is admitted to prac- 
tice in acourt, is presumed to be duly authorized to 
appear and act forany party whom he claims to rep- 
resent inthat court,and, inthe absence of counter 
vailing evidence or statutory prohibition, that pre- 
sumption is conclusive.—IN RE GassEeR, U.S. C.C. of 
App., Eighth Circuit, 104 Fed. Rep. 537. 


7. ATTORNEY AND CLIENT — Liability — Mistake.— De- 
fendants were attorneys employed to enforce a claim 
for wrongful death against a railroad corporation 
while the latter wes a going concern, and after an ex- 
tended litigation they procured a judgment against 
the corporation; but in the meantime the road had 
been sold under foreclosure inthe federal court, and 
its assets were exhausted. Ifthe defendants had filed 
their claim in the federal court, it would have been 
paid; but they investigated the advisability of so do- 
ing, and decided, in good faith, that the case must 
proceed tojudgment inthe State courts. Held, that 
the defendants were not liable for failureto collect 
such judgment, since an attorney is not liable to his 
client for mistakes as to disputed propositions at law. 
—HILL V. MynatTT, Tenn., 598. W. Rep. i63. 


8. BANKRUPTCY — Debts Released by Discharge.—In 
the provision of Bankr. Act 1898, § 17, subd. 4, which 
exempts from the debts released by a discharge in 
bankruptcy debts created by the defalcation of the 
bankrupt “while acting as an officer oriv any fiduciary 
capacity,” the words “fiduciary capacity” embrace 
only technical trusts, and not those which the luw im- 
plies from the contract, nor relations merely of gen- 
eral trust and confidence; and one who is intrusted 
with money of another to be loaned on approyed se- 
curity, and authorized to receive payments of the in- 
terest or principal of such loans, and remit the same 
to the lender, does not receive such payments in a 
fiduciary capacity, within the meaning of the statute 
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but merely as an agent, andaclaim against him for 
money 80 collected, and not remitted, is not within 
the exemption, but is onefrom which he is released 
by a discharge in bankruptcy.—BRACKEN V. MILNER, 
U.S.C. C., W. D. (Mo.), 104 Fed. Rep. 522. 

9. BANKRUPTCY — Examination of Bankrupt — Priv- 
ilege.—A bankrupt, in his examination before the 
referee, cannot be required, over his claim of priv- 
ilege, to give testimony which may tend to criminate 
him, unless the question asked is clearly cross-exam- 
ination upon a matter as to which he has volun- 
teered information, either in his petition or sched- 
ules, or in bis previous testimony; the provision of 
Bankr, Act 1898, § 7a, eubd. 9, that no testimony given 
by him shall be offered in evidence against him in any 
criminal proceeding, being short of the full immunity 
from prosecution, which alone can meet the require- 
ment ofthe constitutional guaranty that no person 
shall be compelled in sny criminal case to bea witness 
against himself.—IN RE WaLSH, U. 8S. D. C., D. (8. 
Dak.), 104 Fed. Rep. 518. : 

10. BANKRUPTCY — Petition in Involuntary Bank- 
ruptcy.—Creditors who have assented to a general as- 
sigoment made by their debtor, and who therefore 
cannot joinin a petition in bankruptcy against him, 
are not to be counted, in determining the number of 
his creditors, under Bankr. Act 1898, § 59b; and, if the 
creditors who have not assented are less than 12 in 
number, one of such creditors may filethe petition 
under said section.—IN RE MINER, U. 8. D. C., D, 
(Mass.), 104 Fed. Rep. 520. 

11. BENEFICIAL SOCIETIES — Certificates — Benefici- 
aries.—The constitution and by-laws of the Supreme 
Council of the Royal Arcanum permit benefits to be 
made payable tothe ‘‘members of the family” of the 
member des'gnatingthem. Held,that stepchildren of 
the member, who had been brought up in his house- 
hold, could lawfully be designated, even after they 
had married and left his housebold.—T&PPER V. SU- 
PRBME COUNCIL OF ROYAL ARCANUM, N. J., 47 Atl. Rep. 
460. 

12. BILLS AND NOTES—Actions—Agreements for Pay- 
ment.—Evidence of an agreement between defendant 
and plaintiff's attorney, whereby plaintiff's attorney 
agreed to make payments for certain advertising fur- 
nished him by defendant, and credit the same on the 
amount due plaintiff on a promissory note, is not ad- 
missible as against plaintiff to show payment.— 
PIONEER PRESs CO. V. GossaGE, S. Dak., 84 N. W. Rep. 
195. 


13. BILLS AND NOTES—Illegal Consideration.—A note 
executed for the purpose of making restitution of 
money misappropriated is not void in the absence of 
an express agreement by the payee not to prosecute 
the obligor for the crime.—POWELL V. FLANARY, Ky., 
598. W. Rep. 3. 


14. BILLS AND NOTES — Installment Note—Indorsee 
for Value.—Where a note is made payablein install- 
ments, and the installments of principal have been 
promptly paid, failure to pay the interest also is npt 
such dishonor as will charge a transferee for value 
prior to the maturity of the last installment, with no- 
tice of equities between the maker and payee.— 
UNITED STATES NaT. BaNK V. FLOSS, Oreg., 62 Pac 
Rep. 751. ° 

15. BonDs—Contract — Measure of Damages—Evi- 
dence.—Where, in a suit to recover damages for 
breach of a contract to deliver bonds, complainant 
claimed damages by reason of a future sale by it toa 
third party, but refusedto give the name ofthe pur- 
chaser, and stated no reason for such refusal, such 
evidence was not sufficient to prove such future sale, 
nor entitle complainant to damages therefor.—FEDER 
v. Gass, Tenn., 59S. W. Rep. 175. 


16. BUILDING AND LOAN ASSOCIATIONS—Insolvency— 
Rights of Borrowing Members.—On winding up an in- 
solvent building association, a member who has re- 





ceived an advance on his stock is not entitled to have 
dues paid by him on such stock credited to him on his 
debt.—IIaLe V. PHILLIPS, Ark., 598. W. Rep. 35. 

17. BUILDING ASSOCIATIONS—Rights of Borrowing 
Members.-In determining the amount with which a 
borrowing member should be credited on his loan on 
the winding up of the affairs of a building association, 
whether or not a premium was paidto the associa- 
tion for such loan is immaterial.—HALE V. GULLICK, 
8. Dak., 84 N. W. Rep. 196. 

18. CARRIERS—Rates-—Interstate Commerce Commis- 
sion.—The consignee is, on tender of the freight stipu- 
lated in the bill of lading, though it is less than the 
rate approved by the interstate commerce commis- 
sion, entitled to possession of goods transported by 
connecting carriers jointly, in the absence of proof of 
publication of the latter rate as provided by section 6 
of the interstate commerce act of 1887, as amended in 
1889.—ATLANTA, ETC. Ry. Co. v. HORNE, Tenn., 598. W. 
Rep. 134. 

19. CARRIERS OF PASSENGERS — Street Cars. — The 
starting of a trolley car before an infant passenger, 
who is in her mother’s care, has been seated, is not, in 
itself, a negligent act.—STaTE v. NORTH J@RSEY ST. 
Ry. Co., N. J., 47 Atl. Rep. 427. 


20. CARRIERS OF PASSENGERS — Street Railroads — 
Negligence.—It is not, asa matter of law, negligence 
for a person intending to take passage on a street car 
to assume that such car is running at the customary 
rate of speed, and to act with reference to such cus- 
tom, in the absence of evidence to the contrary.— 
WALKER V. ST. PavuL City Ry. Co., Minn., 84 N. W. Rep. 
222. 

21, CARRIERS OF PaSsENGERS—Threatened Collision— 
Negligence.—Whether a passenger on a train, who, 
when a collision with another train seemed certain, 
jumped from the car, and, falling face downward on 
the track, where danger from the cars still threatened 
her, rolled from the track, and in doing so was carried 
down an embankment, was guilty of contributory 
negligence, is a question for the jury.—GREEN V. Ia- 
CIFIC LUMBER Co., Cal., 62 Pac. Rep. 747. 


22. CHATTEL MORTGAGES—Priority of Liens.—The ac- 
ceptance of a chattel mortgage subject to specific 
liens of prior mortgages, valid between the parties 
thereto, precludes the mortgagee from claiming pri- 
ority, though the prior mortgages were not recorded, 
or were acknowledged so as to invalidate the record 
thereof and render them void, even as against subse- 
quent lienholders with notice.— YOUNG v. EVANS- 
SNYDER-BUEL COMMISSION CO., Mo., 59 8. W. Rep. 113. 


23. CHATTEL MORTGAGES—Validity—Corporations.— 
Under Civ. Code, § 2957, subd. 1, providing that a mort- 
gage of personal property shall be void as against 
creditors of the mortgagor, etc., unless accompanied 
by & good-faith affidavit by all the parties thereto, 
such affidavit need not be executed by all the members 
of acorporation or partnership where a corporation 
or pattnership is a party to the mortgage.—ALFERITZ 
v. SCOTT, Cal., 62 Pac. Rep, 735. 

24. CONDITIONS OF SALE.—The delivery by a corpo- 
ration of its bonds to a third person for the express 
purpose of enabling him to pledge the same as security 
for a loan to be obtained for the benefit of the corpo- 
ration carries with it implied authority to make the 
bhypothecation on the terms usual in such cases as to 
the manner of selling the bonds in case of default in 
payment of the debt.—- MORRIS & WHITEHEAD V. East 
Sipk Ry. Co.,U. 8. C. C. of App., Ninth Circuit, 104 
Fed. Rep. 409. 

25. CONSTITUTIONAL Law—Classification of Counties. 
—Legislation which classifies municipalities in the 
matter of their structure, machinery, and powers, on 
a basis of population, where population has reason- 
able relation to the necessities of the municipalities so 
classified, as contradistinguished from others not sim- 
ilarly circumstanced, is good.—BOaRD OF CHOSEN 
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FREEHOLDERS OF HUDSON COUNTY V. CLARKE, N. J., 
47 Atl, Rep. 479. 

26. CONSTITUTIONAL LAW — Jurisdiction of State 
Courts.—The jurisdiction of cases affecting consuls, 
vested by Const. U. 8. art. 3, § 2, in the federal courts, 
is not exclusive, and State courts may take jurisdic- 
tion thereof in the absence of statutory er treaty pro- 
vision. Error in the admission of evidence of ma- 
terial facts, which had before appeared in the case by 
evidence properly received, was harmless.—SCOTT V. 
Hose, Wis., 84 N. W. Rep. 181. 


27. CONTEMPT—Avoiding Service of Subpw@na.—Pub. 
Acts 1899, No. 230,§ 1, authorizes punishment by fine 
and imprisonment for certain acts as contempt, and 
for any other unlawful interference with the process 
or proceedings in any action, and in all other cases 
where proceedings for contempt have been usually 
adopted in courts of record to enforce the remedies or 
protect the rights of any party. Held, that a person 
who concealed himself to prevent the service of a sub- 
pena in a civil case was not guilty of contempt.— 
BRODERICK V. GENESEE CIRCUIT JUDGE, Mich., 84 N. 
W. Rep. 130. 

28. CONTRACT — Cancellation of Contracts. — Annul- 
ment ofa contract induced by fraudulent misrepre- 
sentation may be decreed in equity, but for recovery 
of damages sustained through such misrepresentation 
the exclusive remedy in this State lies with the law 
courts.—POLHEMUS V. HOLLAND TRUST CO., N. J., 47 
Atl. Rep. 417. 


29. ConTRACT— © oynstruction.—The court may put it- 
self inthe place of couotracting parties, and then, in 
view of all the facts and circumstances surrounding 
them at the time ofthe execution of the instrument, 
consider what they intended by the terms of their 
agreement.—TILLITT V. MANN, U.S.C.C. of App., Eighth 
Circuit, 104 Fed. Rep. 421. 


30. ConTracT—Construction—Situation of Parties.— 
The situation of the parties when their contract was 
made, its subject-matter, and the purpose of its execu- 
tion, are material, to determine the intention of the 
parties and the meaning of the terms they used; and, 
when these are ascertained, they must prevail over 
the dry words of the stipulations.—SaLT LAKE CITY v. 
SMITH, U. 8. U. C. of App., Eighth Circuit, 10t Fed. Rep. 
457. 

31. CONTRACTS—Equity—Liens—Priorities. — Defend- 
ant contracted to construct a sewer for a city, agree- 
ing thatthe city in tasking payment might retain a 
certain amount until defendant had paid for all labor 
and material furnished. Defendant also gave a bond 
for faithful performance, stipulating that anyone 
holding a claim for labor or materials might sue on 
the bond. Held, that plaintiff might maintain a suit 
in equity to subject the amount retained by the city to 
his claim for materials furnished notwithstanding his 
right of action on the bond, or that he had already in- 
stituted suit on the bond, since the plaintiff's right to 
the application of the fundcould only be established 
in equity.—TaorRN & HonKIvs LIM& & CEMENT CO. v. 
C1T1ze8N8’ BANK OF Svc. Louis, Mo.,59S. W. Rep. 109. 


32. CONTRACT—Specific erformance.—If a contract 
grows immediately out of or is connected with an 
illegal or immoral act,a court of justice will not en- 
force it.—FaLK Vv. FERD H&im BREWING CoO., Kan., 62 
Pac. Rep. 716. 

33. CONTRACT—T meas E2sence—Rescission.—Neither 
at law norin equity is a contracting party excused 
from performing his contract in the agreed time, fur- 
ther than that in certain cases failure to perform 
strictly as to time does not authorize rescission of 
contract by the other party. He may, however, re- 
cover any damages caused thereby.—AMERICAN TYPE 
FOUNDERS Co. V. PACKER, Cal., 62 Pac. Rep. 744. 

84. CONTRACT — Insurance — Written Application a 
Proposition.—A written application for insurance is a 
proposition to contract, and not an agreement. Where, 





after the application was signed and mailed, but be- 
fore it was accepted, thejapplicant attached a new 
term or condition, which the agents of the company 
declined to accede to. Held, thatthe subsequent ac- 
ceptance of the original proposition did not constitute 
acontract of insurance, because the minds of the 
parties never met at the same time upon the same 
stipulation.—TRaVIS V. NEDERLAND LIFE Ins. Co., U. 
8. C. C. of App., Eighth Circuit, 104 Fed. Rep. 486. 

35. CORPORATE NOTE—Denial of Execution.—A cor- 
poration is not estopped to repudiate a note made by 
the secretary in excess of his authority, where it is 
not shown to have known or had express or implied 
notice thereof, or of any similar act performed in its 
behalf.—SaNDERS V. CHARTRAND, Mo., 598. W. Rep. 
95. 

36. CORPORATIONS — Insolvent Bank — Receivers. — 
Section 55, ch. 47, Sess. Laws 1897, does not take away 
from the creditors of the bavk the right to proceed 
against the stockholders to recover their debt due 
from the bank, but does impose a condition, in cases 
where a receiver has been appointed, that they show 
to the satisfaction of the court that the receiver has 
not begun suit against the stockholders to enforce 
their liability.—Sims V. BRownN, Kuan., 62 Pac. Rep. 712. 

37. CORPORATIONS—Knowledge of Officers—Notice.— 
The knowiedge acquired by an officer of a corporation 
while acting for himself in the interest of his own sep- 
arate undertaking is not imputable to the corporation, 
and it will not be bound by the knowledge or the acts 
ofits officer under such circumstances.— FIRST NaT. 
BANK OF ARKANSAS CITY V. SKINNER, Kan., 62 Pac. Rep. 
705. 

38. CouRTs—Jurisdiction—Accounts.— Where, upon 
the trial of an issuejoined, accounts are involved in 
the determination of the case, a court of law is not 
without jurisdiction to settle the controversy between 
the parties. In matters of account the jurisdiction of 
the courts of law and the courts of equity is concur- 
rent, and the court which first obtuins jurisdiction 
should dispose of the whole matter in litigation.—Cas- 
PERSON V. CASPERSON, N. J., 47 Atl. Rep. 428. 


39. CRIMINAL EVIDENCE—Dying Declarations—Abor- 
tion.—On the trial of an indictment chserging the de- 
fendant with the statutory misdemeanor of attempt- 
ingto cause the miscarriage of a woman pregnant 
with child, in consequence whereof the woman died, 
the dying declarations of the woman are legal evi- 
dence.—STATE V. MEYER, N. J., 47 Atl. Rep. 486. 

40. CRIMINAL Law—Instructions to Jury.— It is not 
error for adistrict co .rtin the trial of a criminal case, 
in which he has a reasonable suspicion that an effort 
is being made to tamper with the jury, to callthe jury 
in from their jury room, and interrogate them as to 
the facts, and to admonish them not to allow them- 
selves to be tampered with.—STATE V. K¥NK, Kan., 62 
Pac. Rep. 728. 

41. CRIMINAL Law—Jury— Separation.—Under Sand. 
& H. Dig. §§ 2236, 2237, providing that the jurors, before 
the case is submitted to them, may be permitted to 
separate, in the discretion of the court, and that the 
court, before each adjournment, must give or refer 
to admonitions tothe jury as to discussing the case, it 
was reversible error to permit the jury, in a trial for 
larceny, to separate without sucn admonitions.—JOHN- 
SON V. STATE, Ark., 59S. W. Rep. 35. 

42. DamMaGEs—LBuilding Contract.—Where, in an ac- 
tion on a note given on a contract for work to be done 
on achurch, it appeared that plaintiff, after part per- 
formance, was prevented from completing the work 
by failure of the parties in charge to furnish mate- 
rials, an instruction that plaintiff was entitled to the 
amount of the note, with interest, was error, since the 
work was not to be performed by a single act, and 
hence plaintiff could only recover the contract price 
for the work done, and damages sustained by a breach 
of the contract.—DUNCAN V. JOHNSON, Tex., 50 S. W. 
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43. DAMaGEsS—Evidence—Personal Injuries to Wife. 
—Where plaintiff's womb was injured, it was not error 
to permit a physician, in describing the condition of 
the womb, to state that plaintiff could never again 
bear a child, though that fact could not be considered 
as an element of damage, and it would have been 
proper to so instruct the jury.—SoOUTH COVINGTON & 
Cc. Sr. Ry. Co. v. Bott, Ky., 59S. W. Rep. 26. 

44. DEATH BY WRONGFUL ACT—Action by Parent.— 
A parent, to recover as next of kin, for wrongful death 
of a minor child, a resident of the State, must prove 
that no personal representative has been appointed. 
—ATCHISON, T.&S. F. Ry. Co. Vv. JODAH, Kan., 62 Pac. 
Rep. 7l1l. 

45. DeeD—Description.—A deed which attempts to 
describe land by metes and bounds, without designa- 
ting the section, township, and range in which the 
real estate is situate, is void for uncertainty.—HsMIL- 
TON V. OGBE, Kan., 62 Pac. Rep. 718. 

46. DEEDsS—Persons Non Compos Mentis.—A convey- 
ance by a person non compos mentis, who bas not been 
placed under guardiansbip, is voidabie, and not void. 
—ROBINSON V. KIND, Nev., 62 Pac. Rep. 705. 

47. DESCENT AND DISTRIBUTION — Gifts — Advance- 
ments.— Where an insurance policy and a horse which 
were received by achild from her deceased father did 
not clearly appear to have been gifts, they will be 
held to be advancements to the child.—CULBERHOUSE 
v. CULBERHOUSE, Ark., 59S. W. Rep. 38. 


48. DoweER—Homestead — Election. — The widow's 
election to take homestead in lieu of dower (the home- 
stead being of greater value) is conclusive, and she 
cannot, after forfeiting the homestead, elect to take 
dower.— FREEMAN V. MILLS, Ky., 598. W. Rep. 4. 


49. EASEMENTS — Notice—Records.—The presumption 
that a husband, having notice that certain realty was 
burdened with an éasement before its conveyance to 
his wife, with covenant against incumbrances, com- 
municated his knowledge to her, cannot be indulged, 
where the wife and husband both state that he never 
communicated to her any such notice.—PARKER V. 
MEREDITH, Tenn., 59S. W. Rep. 167. 


50. EJECTMENT— Judgment.—Defendant in ejectment, 
having lost her contract right to pay for the land in 
yearly installments, cannot complain that the court, 
in giving ber, as matter of grace, time to pay the pur- 
chase money, provided it should all be paid within 
less than a year.—ELLEY v. CALDWELL, Mo.,598. W. 
Rep. 111. 


51. EJ&CTMENT—‘Lrespass to Try Title.—Estoppel.— 
When defendant in trespass to try title pleads title in 
himself, and seeks affirmative relief, plaintiff cannot 
avail himself of an estoppel unless he plea’ the same. 
—LYBRAND V. FULLER, Tex., 59S. W. Rep. 50. 


62. ELECTION—Nominations — Contest. — Where the 
chairman of a political convention through misappre- 
hension announces that a nomination of a certain per- 
son has been made as the result of « baliot, and the 
convention ecquiesces in the nomination without pro- 
test or objection, and adjourns sine die, the nomina- 
tion so announced will be treated by the courts as the 
tinal determination of the convention. — STATE v. 
Moore, Wash., 62 Pac. Rep. 769. 


53. EQUITABLE ASSIGNMENT — Agreement to Pay a 
Pebt From Particular Fund.—An agreement, on a loan 
of money, to repay it out of a specific fund of the bor- 
rower in the possession of or to come into the posses- 
sion of athird person, in consideration of which the 
loan is made, operates as an equitable assignment of 
so much of such fund as is sufficient to repay the 
loan.—ALLISON Vv. PEARCE, Tenn., 59S. W. Rep. 192. 


54. Equiry—Effect of Voluntary Dismissal.—Wherea 
cross bill sets up new matter founded upon the same 
transaction, not by way of defense, but as ground for 
affirmative relief,—as where, in a suit for the specific 
enforcement of a contract,the defendant,by a cross bill 





alleges facts which would entitle him to a resciesion of 
the contract, and the retention and enforcement ofa 
lien upon property in his hands, for which he prays,— 
avoluntary diemissal of the original bill does not 
carry with it the cross bill.—SMALL Vv. PETERS, U. 8. C. 
C., W. D. (Mich.), 104 Fed. Rep. 401. 

55, EsTOPPBL—Liens—Services.— Where the manager 
and superintendent of a mining company, who was 
aiso a stockholder and director, and as such took part 
in procuring loans secured by mortgages on the prop- 
erty,and expended the money received in and about 
the property, without informing the mortgagees that 
he claimed a miner's lien on the property for his serv- 
ices, he is estopped from claiming that such lien is 
prior to the mortgages, since by failing to inform the 
mortgagees of his claim he represented to them and 
inducéd them to believe that he did not claim alien 
therefor.—SUTTO* V. CONSOLIDATED APEX MIN. Co., 
8. Dak., 84 N. W. Rep. 211. 


56. EVIDENCE—Attorney and Client—Value of Serv- 
ices.—A person not an attorney may testify to the 
value of the services of an attorney, if he shows that 
he is acquainted with the vaiue of such service.— 
GREGORY GROCERY Co. V. BEATON, Kan., 62 Pac. Rep. 
732. 

57. EvIDENCE—Parol Evidence — Deed — Considera- 
tion.—In an action to set aside a deed under seal, 
properly acknowl+dged and delivered, and reciting an 
adequate consideration and the receipt thereof, the 
grantor may introduce parol evidence to deny such 
consideration in toto, for the purpose of rendering 
such deed void.—ECKLER V. ALDEN, Mich., 8#N. W. 
Rep. ll. 

58. EXECUTION — Restraining Sale — Injunction. — A 
complaint by a lessor to restrain an execution sale of 
certain improvements on leased premises, as leesee’s 
property, averring that the sheriff had given notice of 
thesale, and, unless restrained, would sell the im- 
provements as personalty, and that they would be 
removed, to complainant’s irreparable injury, and 
that it would be difficult to estimate such damages so 
as to afford complainant adequate relief, is insufficient 
to warrant an injunction, since, without averment of 
insolvency ofthe defendants, they will be presumed 
able to respond in damages for any injury that com- 
plainant may sustain.—BEATTY v. SMITH, 8. Dak., 84 
N. W. Rep. 208. of 


59. GARNISHMENT — Purchase Price—Reservation of 


Tij3le.—A contract for the sale of standing timber pro- 
vided that the title thereto should remain in the ven- 
dor until payment of the purchase price. The vendee 
cut and sold some of the timber, but, before payment 
therefor by the purchasers, they were notified of the 
claims of the vendor and his assignee. Held,that there 
was nothing in the hands of the purchasers to which a 
writ of garnishment issued against them in an action 
against the vendee could attach, since they had not 
parted with value for the timber, and the title tothe 
timber was in the vendor’s assignee, and the purchase 
money was due him.—BARDON v. MCCALL, Wis., 84N. 
W. Rep. 168. 


60. GIFTS INTER VivoOs—Donor’s Note.—Where a note 
secured by mortgage istaken by the payee from the 
place of deposit, and by her handed to the maker, 
withthe statement: ‘‘You keep this. I give this to 
you,”—and the maker accepts it and retains it in 
possession, a gift inter vivos is established, which dis- 
charges the mortgage.—UEUSSEN V. MOEGELIN, Tex., 
59S. W. Rep. 51. 


61. HOMESTEAD—Wife — Forfeiture.—Where a wife 
has abandoned and lived away trom her husband, and 
led an adulterous life, which the husband has not 
condoned, she ceases to be a wife in fact, and thereby 
forfeits her right to a homestead in the husband's 
property.—Cogk v. NELSON, Tenn., 59S. W. Rep. 170. 


62. HUSBAND AND WIFE—Agreement of Husband as 


to Note.—If the borrowed money for which the note « 
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sued on was executed by defendant to plaintiff be- 
longed to plaintiff's husbaad, with whom the transac- 
tion was had, his agreement to look for payment to 
certain debtors of defendant, who assumed payment 
of the note, and received credit by that amouvton 
their indebtedness, is enforceable, and constitutes a 
defense to the note sued on.—PORTER V. WEBB, Ky., 
59S. W. Rep. 1. 

63. CONTRACTS—Right to Disaftirm.—The giving ofa 
bond by a minor to dissolve an attachment of a stock 
of goods, which he had purchased in part from the 
attachment plaintiffs, did not operate as an aflirmance 
of the contracts sued on, or as an estoppel, and af- 
forded no ground for a jidgment against him inthe 
suit in which it was given, where he repudiated It, as 
well as the contracts sued on, upon reaching his ma- 
jority, and pleaded such facts in his answer, together 
with the further fact thathe had paid the entire pro- 
ceeds of the goods thus released to another creditor.— 
SANGER V. HIBBARD, U. 8S. C. C. of App., Eighth Cir- 
cult, 104 Fed. Rep. 455. 

64. INSURANCE— Forfeitures. — Forfeiture clauses in 
insurance policies are not favored in the law. The rule 
as to them in this State is settled. The court will 
never seek for a construction of a forfeiture clause 
which will sustain it if one which will defeat is reason- 
ably deducible from the words or terms used.—Hamp- 
TON V. HARTFORD FiRE IN8. CO., N. J., 47 Atl. Rep. 433. 


65. INSURANCE—Indempity—Injuries to Employee.— 
Where defendant insured plaintiffs against Hability 
for injuries accidentally sustained by any of their em- 
ployees, except that, if any child was illegally em- 
ployed, it would not be liable for any injuries thereby 
occasioned or sustained, it is not liable to reimburse 
plaintiffs for damages recovered for injuries sustained, 
through their negligence, by a chiid under twelve 
years old employed by them in violation of Rev. St. § 
1728a, prohibiting the employment of a child under 
the age of twelve years in a factory.—GOODWILLIE Vv. 
LONDON GUARANTEE & ACCIDENT CO., Wis.,84N. W. 
Rep. 164. 

66. JODGMENTS— Vacating. — Under Comp. Laws, § 
4939, authorizing the trial court within one year after 
notice to relieve a party from a judgment taken 
against him through his excusable neglect, a pur- 
chaser of an interest which is the subject of a pending 
suit cannot have the judgment obtained therein va- 
cated on an application presented a year anda half 
after the judgment, where he fails to g:ve a valid ex- 
cuse for his delay in informing himself as to the re- 
sult of the suit, and does not show when he obtained 
notice ofthe judgment.—JUDD Vv. PaTTON, S. Dak., 84 
N. W. Rep. 199. 

67. Ltrs INSURANCE—Application.—As Ky. St. § 679, 
which applies to assessment or co-operative insurance 
companies, provides that an application for insurance 
shall not be considered a part of the policy, unless 
attached thereto, /d. § 656, applying old-line compa- 
nies, which provides that the company shall not make 
any contract of insurance ‘‘other than is plainly ex- 
pressed in the policy,” will be given the same mean- 
ing, and effect will not be given to a stipulation of the 
application excepting death by suicide, where the ap- 
plication is not attached to the policy, though de. 
clared therein to be a part of the copntract.—PRoOvI- 
DENT Sav. LIFE ASSUR. SOC. V. PURYEAR’S ADMR., 
Ky., 59S. W. Rep. 15. 

68. Lire InsURANCE — Assignment of Life Policy — 
Fraud.—It cannot be urged as a defense against an as- 
signment of a policy of life insurance that the ben- 
eficiary was induced to make the assigument through 
fraud and false representations on the part of her hus- 
band, the insured, where it is not shown that the 
assignee was a party to the fraud.—MgNTE v. TownN- 
SEND, Ark., 59S. W. Rep. 41. 

89. Life® INSURANCE—Procurement by Wife on Hus- 
band’s Life.—Where the wife, without the husband's 
knowledge or consent, procured insurance on his life, 





and paid therefor with money which he had furnished 
her for household expenses, he was entitled to recover’ 
the money paid, though the company did not know 
that it belonged to him.—METROPOLITAN LIFE Ins. Co. 
v. SMITH, Ky., 59S. W. Rep. 24. 

70. Lis P4aNDENS—Attachment. — The act requiring 
written notice of the pendency of suit to be filed in 
order to constitute constructive notice applies only to 
bona fide purchasers, and not payees.—DUNNING V. 
CRANK, N. J., 47 Atl. Rep. 420. 

71. MaNDamMus— Change of Venue. — Mandamus will 
not lie to review.an order ofthe circuit court chang- 
ingthe venue of an action, since certiorari ts the 
proper remedy therefor.—SralE Vv. ELLIO1T, Wis., 84 
N. W. Rep. 149. 

72. MARRIED WoMAN—Conveyance.—A married wo- 
man cannot convey any estate in ber lands but bya 
conveyance executed, acknowledged, and Certified to 
in the form prescribed by the statute. Without such 
acknowledgment, the deed is wholly inoperative.— 
WHALEN V, MaNCHESTER LAND Co., N. J., 47 Atl. Rep. 
443. . 

73. MaSTER AND SERVANT—Fellow-Servants — Negli- 
gence.—Thougb a railroad yard master and a laborer 
under him were engagea together in operating a lever 
used in uncoupling cars, the master was liable for an 
injury to the laborer through tbe gross negligence of 
the yard master; he being the superior servant, and 
acting in the course of his employment.—ILLINOIS 
CENT. R. Co. v. Copeman, Ky.,598. W. Rep. 13. 

74. MORTGAGES—Acknowledgment— Assignee in In- 
solvency.—An assignee in insolvency cannot attack 
the validity of a mortgage executed by his assignor 
prior to the assignment on the ground that the ac- 
koowledgment is defective, since the mortgage is 
good between the parties without an ackaowledgment, 
and the assignee only represents creditors, and is not 
a purchaser for value.— FaRMERS’ EXCH. BANK OF 
SaN BERNARDINO V. PURDY, Cal., 62 Pac. Rep. 738. 


75. MORTGAGES—Deed to Third Person as Trustee— 
Statute of Frauds.—Property was conveyed by an ab- 
solute deed toa grantee, who was designated inthe 
dee as “trustee.” The conveyance was infact made 
asa mortgage to secure an indebtedness to a third 
party,and such fact was admitted by the grantee. 
Held, that the debtor could not invoke the statute of 
frauds to invalidate the deed or to defeat the trust 
thereby created, on the ground that thre deed failed to 
disclose the object of the trust orthe beneficiary, but 
that the true nature and purpose of the transaction 
could be shown by the creditor by parol, ia the ab- 
sence of any objection by the grantee, who held the 
legal title, and was alone entitled to plead the statute. 
—AUTEN V.CITY ELECTRIC ST. Ky. Co.,U.8.C.C.,E. 
D. (Ark.), 104 Fed. Rep. 395. 

76. MUNICIPAL CORPORATION—Conveyance for Special 
Purpose—Reversion.—Where a lot is conveyed abso- 
lutely to acity for the purpose of a public market, 
without any reversion or re-entry being provided for, 
it does not revert though the city abaudons such use, 
and uses it for other purpeses.—HAaND vy. CITY OF ST. 
Louis, Mo., 59S. W. Rep. 92. 

77. MUNICIPAL CORPORATIONS—Liability for Taxes on 
Waterworks.—A city Is subject to taxation upon the 
franchise of a water company which it exercises.— 
NEGLEY V. CITY OF HENDERSON, Ky., 59S. W. Rep. 19. 

78. MUNICIPAL CORPORATIONS — Wharves — Right of 
City to Regulate.— Under Hill’s Ann. Laws, § 4228, and 
Portland City Charter (Sess. Laws 1891, p. 805, § 16), 
granting the right to prescribe the mode and extent of 
the right of a riparian owner to construct a wharf be- 
low low-water mark of a navigable stream, the city 
may prohibit the erection of such wharf beyonda 
wharf line established by it.—CITY OF PORTLAND y. 
MONTGOMERY, Oreg., 62 Pac. Rep. 755. 

79. NOVATION—Failure to Assert Claim.—Where the 
proof is not otherwise sufficient to show that a person 
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buying a stock of goods under an agreement to assume 
the debts of the business and continue it was accepted 
by creditors of the seller in his place, and the seller 
released, the creditors may enforce the claims as 
sguinst the seller, though they continued to deal with 
the buyer for some time without pushing their claims, 
and with knowledge that the buyer was continuing 
the business.—HaYNgS8 v. DELIUS, Tenn., 598. W. Rep. 
158. 

80. OF FICERS—Bonds—Duration. — The clause in a 
bond of suretyship fora public official, guaranteeing 
the faithful discharge of his duties for a specified 
term, and “until his successor is appointed,” will not 
hold the surety for defaults occurring beyond a rea- 
sonable time after the expiration of his term, but what 
is a reasonable time is a question of fact for the jury, 
and cannot be determined upon a demurrer.—CITY OF 
CAMDEN V. GREENWALD, N. J., 47 Atl. Rep. 458. 


81. PARTNERSHIP—Liability of Partners—Torts of Co- 
Partner.—A defendant cannot be held liable forthe 
tortious act of another on the ground that they were 
partners, except upon proof that the partnership in 
fact existed at the time, and that the act was done in 
relation} to the partnership business, with the 
knowledge and approval or ratification of such de- 
fendant, or that it was plainly for the benefit of the 
firm, and was committed in the usual and ordinary 
prosecution of the business which the partner com- 
mitting it was accustomed to transact.—SHAPARD V,. 
Hynes, U. 8. C. C. of App., Eighth Circuit, 104 Fed. 
Rep. 449. 

82. PAYMENT—Burden of Proof. — Plaintiffs having 
proven performance of services for defendant as per 
contract, it is not for them to prove that the payment 
has not been made, but for defendant to prove as mat- 
ter of defense that it has been.—FERGUSON V. DavID- 
son, Mo., 59S. W. Rep. 87. 

83. PRINCIPAL AND AGENT—Sales—Right to Commis- 
siongs.—Where a machine company employs apn agent 
to sell its machines in a certain territory on 
commission, and, pending his negotiations with a 
contemplated purchaser, the company’s assistant of 
local agents, knowing of the negotiations, without 
such agent’s knowledge procures the purchaser to ac- 
company him to the office of the company’s general 
agent, where the sale is closed by the latter, who is 
advised that the purchaser resided in such agent’s 
territory,and presumably kuew of the previous ne- 
gotiations, such agent is entitled to his commissions 
on the sale.—BASKERVILLE V. GaaR, ScoTT & Co., 8. 
Dak., 84 N. W. Rep. 204. 

84. PUBLIC LANDS—Patents as Evidence of Title.— 
The issuing of a patent for public lands being a minis- 
terial act, the validity of a patent depends on the 
legal authority of the department to issue it; and one 
issued under the homestead law, which shows upon 
its face, in connection with legislation of which the 
court is required to take judicial notice, that the land 
embraced therein had been previously appropriated 
and was not subject to entry under such law, is void, 
and is not admissible in evidence to establish title.— 
KING Vv. MCANDREWS, U.S. C. C., D. (S. Dak:), 104 Fed. 
Rep. 439. 

85. RAILROAD COMPANY — Crossings — Negligence.— 
The growing rapidity of train motion not prohibited 
by law, on the steam railroads and over their bigh- 
way crossings, tends to create new and greater risks 
to the highway traveler and trains at such crossings, 
and demands the exercise of a degree of care in avoid- 
ing collisiong, both by persons crossing and those in 
charge of the trains, in direct proportion to the added 
risks.—GREEN V. ERIE R. Co., N. J., 47 Atl. Rep. 418. 


86. RAILROAD COMPANY — Negligence — Unsecured 
Turutable.—A railroad company is negligent in leav- 
ing a turntable unsecured, so that children may put it 
in motion, and is liable where a child is injured 
thereby.—EasT TENNESSEE & W.N.C.R. CO. V. Car- 
GILLE, Tenn., 59S. W. Rep. 141. 





87. RAILROAD COMPANY —Passenger’s Negligence — 
Injuries.—Deceased was assisting in a shipment of 
cattle, and when the train was taken charge of by de- 
fendant the caboose was taken off, compelling de- 
ceased and others to ride on top of the cars. It wus 
early in the morning, and quite dark, and as the train 
entered the stock yards it slowed up, to allow the con- 
ductor to enter the office and get orders. Almost im- 
mediately after the conductor signaled to go ahead 
deceased fell from the train while attemptiag to walk 
from one car to another. The train was running very 
slowly and smoothly, and there was no unusual jolt or 


jerk. Held, that deceased assumed the risk in step- 


ping from one car to the other.—N&VILLE V. ST. LOUIS 
M. B. T. Ry. Co., Mo., 598. W. Rep. 123. 

88. REMOVAL OF Causges—Citizenship of Corporation. 
—A railroad corporation organized under the laws of 
another State, which subsequently also incorporates 
in Nebraska in compliance with the provisions of the 
constitution and statutes of that State, which require 
such incorporation to entitle a foreign railroad com- 
pany to exercise the power of eminent domain or ac- 
quire real estate for right-of-way or other railroad 
purposes, by that act becomes a corporation of Ne- 
braska so far as concerns its relations to the constitu- 
tion and laws of that State, and subject to State regu- 
lation as a domestic corporation, as has been author- 
itatively determined by the supreme court of the 
State; but it does not thereby change its citizenship 
for the purposes of the jurisdiction of the federal 
courts, but remains for such purposes a citizen of the 
State in which it was originally incorporated, and is 
entitled to remove a suit commenced egainstitina 
State court of Nebraska by a citizen of thut State into 
the federal court on the gronnd of the diversity of 
citizensbip.—WALTERS Vv. CHIcaGo, Bb. & Q. R. Co., U. 
8. 0. C., D. (Neb.), 104 Fed. Rep. 377. 

89. REMOVAL OF CauUsEsS—Time.—Where a case is not 
removable when the time for its removal prescribed 
inthe acts of congress expires, but subsequently be- 
comes removable by amendment or otherwise, the fil- 
ing ofa petition and bond for removal within a rea- 
sonable time thereafter entities the petitioner to a 
transfer of the case to the federal court.—GUARANTEEK 
Co. OF NORTH DakoTa Vv. Hanwary, U.S.C. C. of App., 
Eighth Circuit, 104 Fed. Rep. 369. 

90. RES JUDICATA — Suits for Different Causes of Ac- 
tion.—Judgment that plaintiff in ejectment has no titie 
is res judicata in an action to quiet title by the succes- 
sor in interest of such plaintiff against the same de- 
fendant, the evidence being substantially the same in 
both cases.—GREEN V. THORNTON, Cal., 62 Pac. Rep. 
750. ‘ 

91. SaLe—Conditional Sale—Liens.—It is a condi- 
tional sale, and not an absolute sale with retention of 
lien, where the contract provides that the condition 
of the sale is that title, ownership, or right of posses- 
sion does not pass till the note taken for the articles is 
paid, and that in case of default, or attempt to dispose 
of the articles without consent of the sellers, they 
shall have the right to retake tham, and in such case 
all money paid on the purchase price shall belong to 
them as stipulated damages; that they also shall bave 


|, power to declare the note due and take possession of 


, 


the articles at any time they deem themselves inse- 
cure; and that the full, absolute, and complete title to 
the articles shall passto the purchaser on full pay- 
ment of the purchase money.— BENNETT BROS. Co. Vv. 
Tam, Mont., 62 Pac. Rep, 780. ‘ 

92. SALE—Mistake—Recovery of Payment.—One who 
buys machinery onthe agreement that heshall pay 
for it if it proves satisfactory on a 90-days’ test, other- 
wise that he shall notify the seller, and, if it cannot be 
made satisfactory, shall deliver it atthe depot and 
notify the seller, cannot recover, on the ground of mis- 
take, the purchase price, which he pays before the ex- 
piration of the time for testing, where suit is brought 
after the expiration of such time, and he has not sur- 
rendered the machinery and delivered it at the depot, 
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but is still using it.—KNOXVILLE TRACTION CO. V. 
MANCHESTER MFG. Co., Tenn., 598. W. Rep. 173. 

93. 8LANDER—What Constitutes.— Words spoken of a 
person in his office, business, or employment, imput- 
ing a want of iutegrity, or credit, or of common hon- 
esty, or charging personal incapacity, if without 
justification, are actionable, without proof of special 
damage.—FREISINGER V. MOORE, N. J., 47 Atl. Rep. 432. 


94. SPECIFIC VERFORMANCE — Parol Contract.— 
Specific performance of a partly-performed verbai 
contract for the sale of land void under the statute of 
frauds should be enforced in sll cases where the re- 
fusal of that relief would, because of the part perform- 
unce, resultin substantial injustice to or fraud upon 
the party so partly performing.—JORGENSON V. JOR- 
GENSON, Minn., 84 N. W. Rep. 221. 

95. SPECIFIC PERFORMANCE—Pieading.—A complaint 
praying specific performance ofa parol contract for 
sile of land alleging that defendants, in consideration 
of $500, “to be paid in the manner then agreed on, sold 
their interest” in certain land, but not setting out the 
terms agreed on, or stating that plaintiff had per- 
formed or was ready to perform, though alleging that 
he had taken possession under the contract, and had 
made improvements, was insufficient,as a contract 
for sale of land not reduced to writing will not be spe- 
cificaliy enforced unless clearly and fully set out.— 
O'CONNOR V. JACKSON, Wash., 62 ’ac. Rep. 761. 


9. StaTE CourRT—Ivjunction Inoperative on Suit in 
Federal Court.—A State court may not, by ipjunction 
reetraining the collection of taxes, prevent a federal 
court from proceeding to judgment in an action of 
which it bas jurisdiction, nor from enforcing its judg- 
ment by mandamus to compel the levy and collection 
of taxes to pay it.—CLarp Vv. OTOE Co., NEB., U.S.C. 
C. of App., Eighth Circuit, 104 Fed. Rep. 473. 

97. TaXaTION—Valuation.—All property in this State 
must be valued, for the purposes of assessment and 
taxation, at the usual selling price in money at the 
place where the same may be held; and the appraise- 
ment for the purpose of determining the amount of 
personal property exempt to heads of families, and 
for the purpose of taxation, must be upon the same 
basis and uniform.—STANFIELD V. BoyD, Kan., 62 Pac. 
Rep. 721. 

98. TRUSTS — Deposit of Trust Funds.—Where a 
guardian deposited a trust fund with a bank as an 
ordinary deposit, and it was mingled with the other 
funds of the bank, on the insolvency of the bank the 
cestui que trust was not entitled to a preference over 
other creditors merely because the bank was aware 
thatthe fund was a trust fund, but, in order to entitle 
the cestui to a preference, it must have been a special 
deposit creating a trust relation, and not merely the 
relation of creditor and debtor.—PAaUL V. DRAPER, Mo., 
598. W. Rep. 77. 

99. TRUST AND TRUSTEES — Contract—Ratification.— 
Civ. Code, § 2280, forbidding a trustee to take part ina 
transaction in which he has an interest adverse to his 
beneficiary, and section 2234, making it a fraud against 
the beneficiury for him so to do, do not affect a 
trustee's power to make a contract, but merely make 
the contract voidable at the beneficiary’s option; and 
the latter, by retaining the consideration and not elect- 
ing to termivate the contract, ratifies it.—PHILLIPS V. 
SanGeR LUMBER CO., Cal., 62 Pac. Rep. 749. 

100. VENDOR AND PURCHASER—Option to Purchase.— 
Where plaintiff and defendant agreed that, unless 
plaintiff should within 20 days exercise an option for 
the purchase of land, be should pay a certain sum in 
cash “forthe renewal of said proposition for thirty 
days,” the plaintiff, having failed to exercise the op- 
tion or to make the payment specified within 20 days, 
could not thereafter exercise the option, though he 
offered todo so within the additional 30 days.—TgvVI8 
v. NUGENT, Ky., 69S. W. Rep. 9. 

101. VENDOR AND PURCHASER — Purchasers With No- 
tice.—A contract whereby the owner of Jand agreed 








that at his death it should become the property of de- 
fendant, if defendant would move thereon and take 
care of him during his life, was enforceable as to pur- 
chasers with notice.—GARTLAND V. CONNOR, Ky., 598. 
W. Rep. 2%. 

102. VENDOR AND PURCHASER — Trust Property.— 
Where, in an action by a vendor of trust property to 
recover the balance of purchase price and to foreclose 
the contract of purchase, it appeared that after the 
contract was executed one of the trustees had mude a 
common-law assignment, and that the property 
had been attached and mortgaged by the cestui que 
trust, etc., 30 that a conveyance by the trustees would 
not convey a marketable title, a decree directing such 
conveyance could not be sustained, though the com- 
mon-law assignee had been discharged, and the at- 
taching creditors and mortgagee had or were willing 
to release their claims, neither the assignee por such 
creditors being parties tothe proceedings.—TODDp Vv. 
MCLAUGHLAN, Mich., 84 N. W. Rep. 146. 


103. WATER RIGHT—Abandonment.—The abandon 
ment of the right to divert and use the waters of a 
stream is not different in its character from the re- 
nunciation of any other right which is asserted and 
maintained by its use.—NORTH AMERICAN EXPLORA- 
TION Co. v. ADAMS, U.S. C.C. of App., Eighth Circuit, 
104 Fed. Rep. 404, 


104. WILLS—Construction—Parties.—Where a suit to 
construe a will under which plaintiff cluimed raised 
the question whether the executrix had power there- 
under to convey a fee or only an estate for ber life in 
the lands of the estate, all persons deriving title to 
real estate claimed by them from the estate, through 
conveyances made by her under the power conferred 
by the will, were properly made defendants.— HILL Vv. 
DavE, Ark., 59S. W. Rep. 39. 


165. WiLL—Execution — Validity.—The requirement 
of the statute that a will shall be signed inthe pres- 
ence of witnesses is satisfied by proof that, testatrix 
having declared, or assented to the declaration, that a 
paper writing in dispute was her will, wrote thereon, 
under circumstances that required the inference that 
what she wrote was ber name as it appears at the bot: 
tom thereof, in the presence of witnesses, who, from 
their. situation, could and did see her write, aithough 
they say they did not at thetimesee what she wrote. 
—LACEY v. DOBBS, N. J., 47 Atl. Rep. 481. 


106. WILL—Contest—Appeal.—Rev. St. 1889, § 13, pro- 
vides that, if a will is contested, letters of administra- 
tion shall be granted during the term of such contest. 
An appeal was taken from a judgment ofthe circuit 
court upholding decedent’s will, but no appeal bond 
was given. Held, that the executor under the will 
was not entitled to possession of the estate, as against 
the administrator pendente lite, on the ground that the 
appeal did not suspend the judgment of the circuit 
eourt.—CARROLL V. REID, Mo., 59S. W. Rep. 69. 


107. WITNESS—Competency—Credibility.—A witness 
is not rendered incompetent to testify by reason of his 
disbelief in the existence of God.— DICKINSON V. BEAL, 
Kan., 62:Pac. Rep. 724. 


108. WITNESSES—Competency of Divorced Wife to 
Testify.—Under Rev. St. 1889, § 4218, providing that the 
wife may bea witness forthe husband ina criminal 
prosecution, but not against him, a wife cannot testify 
to statements made by her husband regarding the 
commission of the crime, though after such state- 
ments have been made she has been divorced.—STaTE 
v. Kopat, Mo., 59S. W. Rep. 74. ‘ 


109. WITNESSES — Contradicting Testimony.—Where 
complainant, the creditor of a corporation, was 
obliged to place the directors of the corporation on 
the stand, because of their knowledge of the corpo- 
rate business, she was not precluded from contradict- 
ing their evidence by other testimony, on the ground 
that they were her witnesses.—SMITH V. SMITH, STUR 
GEON & Co., Mich., 84 N. W. Rep. 144. 








